
PREFACE. 


"The great political superstition of the past was the- 
divme right of Kings. The great political superstition of 
the present is the divine right of Parliaments.” Thus* 
observed Herbert Spencer m his great work Man versus The 
State Democracy in England functioning under the aegis 
of a unitary and flexible constitution, has flourished on this 
superstition. The subordination of Executive prerogative 
to the Rule of Law as laid down by the legislature represents 
a significant achievement to the credit of England in the 
annals «pf Constitutional law. 

In the development of the theory and practice of demo¬ 
cracy a further step was taken m America while solving the 
complex problems posed by federalism. As observed by 
Mr Justice Matthews m Hurtado v. California , 110 U.S- 
516 “Constitutional principles applied in England only as 
guards against executive usurpation and tyranny, here they 
have become bulwarks also against arbitrary legislation.” 
The essential democratic rights of the people were sought to 
be secured in the United States, m the words of Madison r 
“not by law paramount to prerogative but by constitutions 
paramount to laws.” The absolute reign of law which this- 
constitutional principle was designed to establish became 
effective when Chief Justice Marshall propounded the doc¬ 
trine of judicial review m Marbury v Madison and empha¬ 
tically declared in the Dartmouth College case “Everything 
which passes under the form of enactment is not to be con¬ 
sidered the law of the land If this were so, acts of 
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attainder, bills of pains and penalties, acts of confiscation, 
acts re\erstng judgements and acts directly Lansferring' one 
man’s estate to another would be the law of the land This 
vital doctrine of judicial review perfected and rendered 
effective the Absoluts Reign of Low which is justly regarded 
by some as the very apotheosis of a mature democracy. 


In the ultimate analysis the final aim of democracy is to 
confei upon the citizen freedom m ample measure to develop 
lus faculties and rise to his full stature The Rule of 
Law and the Absolute Reign of Law are only means to this 
end The sphere within which such freedom can be exer¬ 
cised untrammelled by legal inhibitions is delimited by the 
Fundamental Rights guaranteed to him. These Funda¬ 
mental Rights thus assume great importance m modern 
democracies In guarding these Fundamental Rights, the 
Supreme Court has been assigned, to borrow the felicitous 
phraseology used by Patanjali Sastri, J., m State of Madras 
\ V G Rao, 1952 S C.R 597, “The role of a sentinel on 
the qw rive ’’ 


The Rule of Lav, the Absolute Reign of Law and 
Fundamental Rights have been embedded m our Constitution 
and are the tnology of doctrine firmly supporting the edifice 
of our democracy The provisions of a Constitution, how¬ 
ler as pointed out m Gompcrs v United States , 233 U S. 
m\ at 610, by Mr Justice Holmes of the United States’ 
Supreme Court with reference to the American Constitution, 
an mt mathematical formulas having their essence m their 
foi.n, they are organic being institutions transplanted from 
Then significance is vital, not formal, it is 
to V gathered not simply bv taking the words and a dic- 

‘10 m», but by considering their origin and the line of their 
V'v/’ ” 
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Mr. Justice Holmes has rightly underlined the seminal 
importance of a proper apprehension of the historical evolu¬ 
tion of the basic institutions of our democracy for the full 
•comprehension of our constitutional problems In this book 
a humble attempt has been made to trace critically “the origin 
and the line of growth” of the cardinal tenets of the philo¬ 
sophy of democracy enshrined m our Constitution I shall 
•deem my labours well required if the book is of some 
assistance to the legal profession on whom has devolved 
under our Constitution the supremely important task of 
seeing that Governmental policy, m its form and manner of 
execution, squares with the judicial exposition of the limits 
of legislative and executive power as prescribed by the 
Constitution. 


G C VENKATA SUBBAR AO. 
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THE RULE OF LAW. 


(1) 1 he Rule oj Eazu as a Restraint on the Executive 

i 

(A) Historical Background 

Chigiit of the Doctime in England —The democratic 
*v\ orld rests on the Rule of Law which is the very antithesis 
of autocracy The doctrine of the Rule of Law is at the 
coie of the British Constitution Its establishment in 
England was preceded by constitutional struggles of great 
magnitude, which were fought in England in the 16 th and 
1 /th centuries The hero of those constitutional struggles 
to whom the democratic world owes the rich heritage of 
•civil liberty is Sir Edward Coke, the great oracle of the 
Common Law 

Coke’s caieer —Sir Edward Coke was born on the 1 st 
of February, 1552 , while his mother was warming herself at 
the fireplace in the parlour, even before she could be taken 
to her bed. The precipitancy of his entry into the world 
has made one of his biographers remark that the great 
champion of civil liberty showed great push and enterprise 
in the very act of his birth During the reign of James I, 
Coke became Lord Chief Justice of the Common Pleas m 
1606 and m 1613 Chief Justice of the Court .of Kings 
•Bench in which capacity he used to style himself Lord Chief 
Justice of England. 
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James I was a fervent believer in the Diwne Right of 
Kings to rule or misrule then subjects and was bent on 
putting into effect his ideas of absolutism He expected to 
find m the Chief Justice a pliant instrument for promoting 
his designs A judge at that time held office only during 
the King’s pleasure and James wanted his judges to be like 
lions—but lions under the throne Sir Edward Coke, how¬ 
ever, repulsed and blocked all attempts of James to establish 
his claims to peisonal government and pioved himself an 
unflinching opponent of the Royal prerogative. 

King James used to send personal letters to the judges 
directing the disposal Gf cases according to his wishes- 
Coke boldly’intimated that by the oath of his office he was 
bound to disregard a private letter from the King m any 
suit between party and party The King summoned the 
judges before his council and put them this question. “In 
a case where the King believes his prerogative is concerned 
and requires the judges to attend him for their advice, should 
they not stay proceedings till His Majest}*’ consulted them?*' 
All the judges except one cried “yes, yes, yes ,rs The obsti¬ 
nate one was Coke who firmly replied “When that case 
happens, I shall do that which shall be fit for a judge to do ~ 
Naturally the relations of Janies with the Chief Justice 
became very strained The King wanted to take over any 
case he pleased and decide it himself. When Coke resisted 
this, the King asked the judges “My Lords, I have often 
heard the boast that your English law was founded upon 
reason If that be so, why have I not reason as well as 
you, the judges^ 1 Coke said “God has bestowed upon 
Your Majesty great endowments of nature, but Yom 
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Majesty is not learned in the Laws of the realm Law is an 
art, which requires long study Law is the measure to try 
the causes of Your Majesty’s subjects and it is by the law 
that Your Majesty is protected m safety and peace ” The 
infuriated King exclaimed, “then I am to be under the Law 
—which is treason to affirm ” Coke replied firmly “Thus 
wrote Bracton. The King ought not to be under any man 
but under God and the Law.” In this way Coke continued 
to vindicate the supremacy of the Common Law as against 
the pretensions and encroachments of the executive. 

Petition of Right —In 1616 , Coke was dismissed from 
his office of Chief Justice He then realised that the judi¬ 
ciary by itself could not curb the executive and establish 
the supremacy of the Law He now allied himself with 
the great Parliamentarians—Hampden, Eliot and Pym—who- 
HaH declared war on Stuart despotism He thundered in 
Parliament “There must be an end to arbitrary power 
That power which is above the Law, is not fit for a King 
to ask, or the people to yield ” In the Parliament of 1628 , 
Coke moved the adoption of the famous Petition of Right 
which struck against the most baneful abuses of Stuait 
tyranny and provided to the people guarantees against un¬ 
lawful imprisonments in the name of the King, billetting of 
soldiers m time of peace and levying of forced loans and 
benevolences. Charles I, son and successor of James I, was 
forced much against his will to give the royal assent to this 
momentous document When this news reached the people, 
there were bonfires all over London and a joyous people re¬ 
joiced over the overthrow of arbitrary "executive power 
Coke died on the 3 rd September, '1634 The coping stone 
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on his work of subjecting the cxcculnc po \rr to the Rule of 
Law was put by the glonous ictolution of l6 Q -8. 

The Bill of Rights *—The revolution of 1688 Kfuiting 
in the expulsion of James IT and the enthronement of bit 
son-in-law and (laughlei, William and Mary, a* 5 j M< nt 
sovereigns of England by virtue of the Act of Settle nunt, 
established parhamentaiy supremacy in England Tin. u~ 
suits of that bloodless reiolulion vac embodied in the 
famous constitutional document known as the Bill of Rights 

The Rule of Law — Dicey’s Statement —The Mrgn > 
Cliarla, the Petition of Right and the Rill of Rights consti¬ 
tute the English political trinity of fundamental law. The 
King’s officers have been made amenable to the law and 
have to j'ustify ever) disputed cxcculnc action with refer¬ 
ence not to the arbitrary commands of the Crown, that is the 
Supreme executive, but on the basis of a valid Law. In 
his classic work on the Law of the Constitution, Dicey defined 
the Rule of Law as the predominance of regular law as 
opposed to the influence of arbitrary power and as the exclu¬ 
sion of “the existence of aibitranness, of prerogative, or 
■even of wide discretionary authority on the part of the Gov¬ 
ernment ” In other words, the doctrine means that “the 
Kmg or any other person acting on behalf of the State can- 
mot exercise a power unless he can point to some specific 
rule of law which authorises his act ” , 

Such m brief was the course of evolution of the celeb¬ 
rated doctrine of the Rule of Law. I have described its 
history at some length for its importance can be appreciated 
only when it is viewed m the light of the constitutional 
struggles which gave it birth. 
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(B) Absence of inherent Power in the * 
Executive. 

(i) Position of the President of the United States 

Under the American Constitution by Article 2, Section 
1, the executive power is declared to be “vested m the Presi¬ 
dent of the United States of America ” It is not expressly 
stated that it is to be exercised subject to law and the ques¬ 
tion has arisen whether inherent powers can be claimed by 
the American President 

In 1926, the American Supreme Court gave counten¬ 
ance to the theory that the President could claim inherent 
powers by its decision m Myers v United States 1 Frank 
Myers was a postmaster appointed by President Wilson in 
1917 under the provisions of an Act of 1876 providing that 
a postmaster should hold office for four years unless sooner 
removed by “the President with the consent of the Senate ” 
President Wilson removed Myers from office m 1920, with¬ 
out taking the Senate’s consent Thereupon, the suit was 
brought by Myers to recover his salary on the ground that 
his removal was in violation of law and therefore invalid 
He lost the suit and then appealed to the Supreme Couit 
Chief Justice Taft in dismissing the appeal and confirming 
the removal held the President’s removal power, though not 
an enumerated power of the executive under the Constitu¬ 
tion, was an inherent power of executive prerogative and 
could not be controlled or restricted by Congress, except 
where the Constitution specifically so provided In their 
dissenting opinions McReynolds and Brandies did not accept 
the theory of the President having vague inherent preroga- 

i. (1926) 272 U.S. 52 ' 
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live powers txowevcr, the inherent power Oi the President 
continued to be tJie clerk continent of .Ameri ca n Constitu 
tional Law until the recent pronouncement of the Supieme 
Cou-t m the Steel Semite case- completely jettisoned this 
theory of mheient executive power 

Steel Seizure Cose 2 —The question as to the existence 
of mheient executive power pointedly arose in Younqst own 
Sheet and Tube Co v Sawyer, z also known as the Steel 
Seizure case On 8th April, 1952, Mr Truman, as 

President of the United States, directed his Commerce 
Secretary to tJce over all the steel industries of 
the entne nation and operate the same This drastic 
action was taken to thwart a strike m that mdustiy and 
to prevent the nation's defence being jeopardised by the 
stoppage of the production of steel There was no statutory 
authorization for the action taken .by the PresidenV The 
steel companies .brought the action to restrain the Commerce 
Secretary by means of an injunction, from enforcing the 
seizure older The administration sought to support the 
President’s order on the basis of inherent power. The 
contention was that the executive power was restrained 
only by the Constitution and by the laws of the Congress 
and that m the absence of restrictions or prohibitions of this 
natuie the chief executive could rely on inherent power 
This view was totally rejected by the Supreme Court and it 
was emphatically laid down that there was no inherent power 
belonging to the President and that executive power must 
be traced to some specific grant, whether by the Constitution 
oi by the laws of the Congress Powers implied bv such 

2 (*952) 343 US 579=96 LEd. 1153. 
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grant may also be exercised but the implication must be leal 
and not merely conjectural or imaginary Inherent or 
residual power, however, cannot be claimed for the execu¬ 
tive This decision thus emphasizes the doctrine of the 
Rule of Law which requires that executive action to be valid 
should have statutory authorization 

Mr. Justice Jackson observed as follows “The appeal, 
however, that we declare the existence of inherent powers 
cx necessitate to meet an emergency asks us to do what mail) 
think would be wise, although it is something the forefathers 
omitted They knew what emergencies were, knew the 
pressures they engender for authoritative action, knew, too, 
how they afford a ready pretext for usurpation We may 
•also suspect that they suspected that emergency powers 
would tend to kindle emergencies Aside from suspension 
of the privilege of the writ of habeas corpus m time of re- 
dJtllioif or invasion, when the public safety may require it, 
they made no express provision for exercise of extraordi¬ 
nary authority because of a crisis I do not think we right¬ 
fully may so amend their work, and, if we could, I am not 
convinced it would be wise to do so The essence of 

our free Government is ‘leave to live by no man’s leave, 
underneath the law’—to be governed by those impersonal 
forces which we call law Our Government is fashioned 
to fulfil this concept so far as humanly possible 
With all its defects, delays and inconveniences, men have 
discovered no technique for long preserving free govern¬ 
ment except that the executive be under the law, and that 
the law be made by parliamentary deliberations Such 
institutions may be destined to pass away But it is the 
duty of the Court to be last, not first, to give them up.” 
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(ii) Dons Tin 


r X?xrcuTi\r Posmss Tximu’.r Powid r: 
TIs IMA? 


Provisions of the Indian Constitution’—~\ nd-r '\r* ✓ 

of the Constitution "The executive jimin of the Diumi 
extends to the matters with iespirt to which Pa,him a* 
has powci to make laws ’’ Under Art. K)2 the < 
power of a State extends "to the motion with resp'd P* 
which the Legislature of the Slate has power to make h-\.' ♦ 
Arts 53 and 154 vest the executive power of the Ur ».«*» 
and of the States in the President and m the Governor n - 
peclively to be exercised cithci directly or through suh mb 
nate officers Ail 53 runs thus "The r>«culKt 
pow r er of the Union shall be vested m tin TYcSid'U* ; nb 
shall be cxeiciscd b} liim cither directly or through obiter 
subordinate to bun w accoulancc with (his Constihc'ua, 

v 

In the draft Constitution the words used wuc "in accord¬ 
ance with the Constitution and the Lazo " This would havt 
made it cleai that the executive power is wholly contiolhd 
by Law' and that the execuln c cannot arrogate to Mm If am 
power for which theie is no specific legal authority The 
Rule of Law would thus have been enshrined m our Consti¬ 
tution But the words "and the Lazo” have been omitted 
by the Constituent Assembly. The question, therefore, per¬ 
tinently arises whether under our Constitution the executive 
can claim that so long as no provision of the Constitution is 
infringed, it can have inherent oi residual powers exer¬ 
cisable apart from legislatn e authorization 

MotiiaVs Case ’—The nature of the executive power 
came up for consideration in a Full Bench decision of the 
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Allahabad High Court, Motilal v Government of U . P. s 
One of the questions considered m that case was whether 
the Government of a State has power under the Constitution 
to carry on trade 01 business, as for example, by running a 
Government Bus Service m the absence of a legislative en¬ 
actment authorizing the State Government to 'do so 
It was urged in this case that since the exercise of executive 
power is not made subject to regulation by law, the execu¬ 
tive power under our Constitution comprises the residual 
authority to do whatever is necessary for the superintendence, 
direction and control of the Government According to 
this argument an act of the executive would be within the 
executive power so long as it is not contrary to any piovision 
of the Constitution and is not in contravention of any Act 
of the Legislature. The majority of the Judges constituting 
the Full Bench upheld the right of the State to run a Bus 
Sfcvic(?even m the absence of specific authorization by the 
legislature Malik, C*J , observed. “In a written consti¬ 
tution the executive power must be such power as is given 
to the executive or is implied, ancillary or inherent ” In 
Chitaley’s Commentaries on. the Indian Constitution, this 
view is sought to be supported on the ground that in consl i u- 
ing the power given to an organ of Government, a consti ac¬ 
tion which is most beneficial to the widest possible 
amplitude of the powers conferred must be adopted 3 n It is 
true that a liberal construction should be favoured m such a 
case but this principle only means that where there is a grant 
of power, all the powers, express, implied, ancillary or neces- 

3 A.IR. (1951) All. 257 (FB.). 

3 -a. Chitalcy & Appurao : Commentary on the Constitution of India,. 
Vol I, p. 872 
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sary for effectuating the specific grant, should be allowed. 
It does not mean that there is an inherent or residual pow er 
m the absence of a specific grant of power It is icspert- 
fully submitted that the theory to which Malik, € J., seems 
to have given countenance m the Full Bench case would be 
fatal ro the-doctrine of the Rule of Law. It must be pointed 
out in fan ness to the learned judges that the decision of the 
American Supreme Court m the Steel Seizin c case had not 
been pronounced by then Further, it should be mentioned 
that m a vigorous dissenting judgment Agaiwala, J , pointed 
out that Executive power can only include such power as is 
granted to the Executive by the Constitution or by the Leg! - 
lature, expressly or by implication and nothing else In th.s 
eiew he negatived the right of the State to embark upon the 
business of motoi transpoit without legislatne authonty. 
He expressly refers to the doctrine of the Rule of Law and 
•shows his awareness that the doctrine would be sUb\ a i'd 
by the recognition of inherent pow T er of any soit m the 
Executive It is submitted that this dissenting opinion 
which is m harmony with the doctrine of the Rule of Law 
and is m line with the recent pronouncement of the 
American Supieme Court m the Steel Seizin c rase, repre¬ 
sents the correct approach to our Constitution and is the 
proper view to take of the natuie of Executive power under 
■our Constitution 

Amendment of Arts S3 and 54 suggested —It is true 
that Executive power in our Parliamentary democracy is 
•exercised by ministers responsible to the legislature and the 
concession of inherent power to the executive would not 
therefore, be fraught with the disastrous consequences winch 
attended the exercise of executive prerogative m England bv 
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•despotic monarchy m the Stuart period. Still it must 
be remembered that England, the mother of Parliamentary 
•democracy, still cherishes the Rule of Law though the 
Cabinet system had been perfected there long ago. We too 
cannot afford to throw overboar,d a doctrine which has centu¬ 
ries of constitutional struggle behind it. If necessary. 
Arts 53 and 154 should be amended so as to make it clear 
that Executive power is to be exercised not only “m accord¬ 
ance with the Constitution” but m conformity with law and 
under legislative authorization 

(2) Rule of Law as Equality before the Lazv 
(A) View of Sir Ivor Jennings. 

Jennings' statement of the doctrme —Jennmgs points 
-out m his Law and the Constitution that the Rule of Law 
means that“among equals the laws should be equal and should 
ecf&ally administered, that like should be treated alike.” 4 
Under the Rule of Law the right of every person must stand 
or fall by the same rules of law that govern every other 
member of the body politic under similar circumstances 
Every partial or discriminatory law which modifies personal 
rights directly or by restricting the privileges of a certain 
class and not of others, would be repugnant to the Rule of 
Law Further, as to the mode of enforcement of law bv 
the executive, all persons should have equal protection and 
should possess the same privileges and be subject to the same 
liabilities A statute which vests arbitrary and unregulated 
power m the executive m regard to its administration would 
be obnoxious to the Rule of Law To give effect to the 
doctrme of the Rule of Law m this sens'e it is necessary to 

• i i > 

4. Jennings Law and the Constitution, p 49. 
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cuib the powcis of the legislature and to mnk^tmeonstUm 
tional legislative enactments denying cquniip L fore the 5 w 
or the equal protection of the law Sinn dv U lti h < in¬ 
stitution is ba^ed upon the nnlnmud Mtpn m;n i "* 
nienl, there can be no Rule of I-aw in this sense in Lngl snd* 
As observed by Su Ivor Jennings 

“In most countries, not only the administratis e aultvni- 
ties but also the legislature ha\<* poxuis limited In tin ( on- 
siitution This, one would think, is tin most * ; u ! > 

of Law In England, the administration has powers hnv‘od 
by legislation, but the powers of the legislature rre n *t 
limited at all Thete is still, it m?) be aiguod, a rub of 
law, but the law is that the law nv\ at am monv it? b 
changed ” 5 

What the Rule of Law icqturos is that “among equal* 
the laws should be equal and should be equally admmxL'ne*, 
that like should be treated alike.In this sense as a res¬ 
traint upon the law-making powci, there is no Rule of Law 
in the British Constitution for m England the “Supremacy 
of Parliament is the Constitution” 7 and no substantive res¬ 
traints upon the plenary law-making authority of Parliament 
are legally admissible 

American Concept of the Rule of Law —Indeed the 
doctrine of the Rule of Law as a cuib upon legislative power 
is an American concept Its establishment in America was 
preceded by constitutional struggles of the first magnitude 
We shall briefly trace the process of its evolution in America 


5 Jennings: Law and the Constitution, p 56. 

6 Ibid , p 49 

7 Ibid , p 294 ‘ ! 
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(B) Rule of Law in the American Constitution. 

(i) The Thirteenth, Fourteenth and Fifteenth 
Amendments 

The Thirteenth Amendment —The Civil War in 
America between the Northern and Southern States com¬ 
menced m 1861 On March 11, 1861, the Southern States 
having seceded from the United States adopted a confede¬ 
rate Constitution which, among other things, sought to per¬ 
petuate the institution of slavery. President Lincoln dec¬ 
lared that the Union of 1789 was intended to be perpetual 
and denounced secession as the “essence of anarchy ” The 
Civil War that followed, after various vicissitudes, ended in 
the victory of the Northern States which stood for the aboli¬ 
tion of slavery Even while the war was raging furiously 
on September 22, 1862, Lincoln issued a preliminary procla¬ 
mation, which was followed up by a definitive proclamation 
on January 1, 1863, liberating all persons held as slaves in 
the territory of the rebellious confederate States The 
most revolutionary result of the Civil War was undoubtedly 
the emancipation of the Negro slaves 

i 

The constitutional validity of President Lincoln’s pro¬ 
clamation emancipating the slaves was m doubt To elimi¬ 
nate all doubts a'j to the constitutionality of that beneficent 
measure, the emancipationists advocated an amendment to 
the federal Constitution The Thirteenth Amendment 
which came into force from December 18, 1865, was the 
result of their labours and it runs as follows 

“1., Neither slavery nor involuntary servitude, ex¬ 
cept as a punishment for crime whereof the par|y sh^Jl have 
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been duly convicted, shall exist within the United States, or 
any place subject to their Jurisdiction. 

2 Congress shall have powet to enforce this Article 
by appropriate legislation ” 

Iinp’oit'uiu of Thirteenth Amendment —The Thirteenth 
Amendment was the finest example of the use of the 
amending process to accomplish a nationwide substantne 
reform, as distinguished from procedural leform or limita¬ 
tions upon federal power The hist ten amendments which 
came into force from November 3, 1791, had been made m 
pursuance of promises made to the people to incorporate 1 
Bill of "Rigors in the Constitution The Eleventh Amendment 
passed on January 8, 1798, cui tailed the jurisdiction of the 
Fedeial Judiciary and superseded the decision of the Sup¬ 
reme Court in Chisholm v Georgia 8 In that case thv J3uj> 
leme Court had upheld the right.of the federal judiciary to 
summon a State as defendant for adjudicating its right and 
liability at the instance even of the citizen of another State 
This provoked opposition from the States and as a result the 
Eleventh Amendment provided that “The Judicial power of 
the United States shall not be construed to extend to any 
suit m law or equity, commenced or prosecuted against one 
of the United States by the citizen of another State or by 
citizens or subjects of any Foreign State ” The Twelfth 
Amendment which came into force on September 25, 1804, 
dealt with the procedure for the election of the President 
and the Vice-President and was necessitated by the expe¬ 
rience of 1801 when, owing to the shortcomings of the pro¬ 
s' (£ 793 ) 3 Dallas 419=1 L.Ed 440 
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cedure as to the mode of election to these offices, Jeffer¬ 
son could be elected as President only on the thirty-sixth 
ballottmg Thus it would be seen that the employment cf 
the amending process’for eradicating a great national evil 
and effecting a nationwide substantive reform occurred 
only in the passing of the Thirteenth Amendment abolishing 
the institution of slavery The ratification of the Thirteenth 
Amendment by the States was no easy matter Out of the 
36 States/ 27 had to ratify before the amendment could be¬ 
come law 11 State's were the former confederate States. 
Out of the 25 States which had waged war on the confede¬ 
rate States, two rejected the amendment 1 So at beast foui 
“seceded” States had to ratify As part of his plan of re¬ 
construction, President Johnson who, being Vice-President 
at the time of the assassination of President Lincoln, became 
th£ President in April, 1865, for the unexpired residue of 
Lincoln’s term of office, set up provisional governments in 
the seceding States and eight of these Provisional Govern¬ 
ments ratified the proposed amendment Such was the 
history of the Thirteenth Amendment to the American 
Constitution 

Problems of Reconstruction —The Thirteenth Amend¬ 
ment, while it abolished slavery, guaranteed neither Negro 
suffrage nor Negro Civil Rights. The reconstructed South¬ 
ern States adopted in 1866 the so-called “Black Codes” 
modelled on the ante-bellum slave codes, imposing an inferior 
status upon the Negroes and practically instituting a system 
of Negro peonage keeping the Negro 1 “in his place” and fix¬ 
ing on him all the badges of servitude The Republican radi¬ 
cals, who were in control of Congress at that time, were 
motivated by high ideals and were desirous of bringing about 
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a revolution in Negro social status They were keen on 
thwarting the attempts of the Southern States to reimposc 
servitude upon the Negroes m some form or other. With 
this object the Civil -Rights Bill was passed by Congress 
on 13th March, 1866 Its object was to bestow United 
States citizenship upon the Negro, thus superseding the deci¬ 
sion of the American Supreme Court m the Drcd Scott case 
holding that Negroes were incapable of federal citizenship. 

It also provided that Negroes were entitled to the “full and 
equal benefit of all laws and proceedings for the security of 
person and property, as is enjoyed by white citizens ” 
President Johnson vetoed the Bill. He questioned the wis¬ 
dom of making citizens of former Negro slaves. “Four 
million of them,” he said, “have just emerged from «1a\erv 
into freedom Can it be reasonably supposed that they 
possess the requisite qualifications to entitle them to, all the 
privileges and equalities of citizens of the United States ? ’ 
Congress, however, passed the Law over his veto on 9th 
April, 1866. 

Evolution of the Fourteenth Amendment —To protect 
the Civil Rights of the emancipated Negro slaves and to pre¬ 
vent States from discriminating against Negroes, it was felt 
desirable to introduce a constitutional amendment since the 
constitutionality of the Civil Rights Act, 1866, was open to ' 
doubt The Fourteenth Amendment was accordingly pro¬ 
posed within about two months after that Act was passed 
and was submitted to the States for ratification. It was 
ratified on 28th July, 1868 - Section 1 of this Amendment 
runs as follows: 


9. Dred Scott v Saniford , (1857) ig-Howard 393=15 L.Ed. 691. 
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“All persons born or naturalized in the United States 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside. No 
State shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the United States, 
nor shall any State deprive any peison of life, liberty, or 
property, without due process of law, not deny to any per¬ 
son withm its jurisdiction the equal protection of the laws ” 
By section 5, it was provided that Congress shall have power 
to enforce, by appropriate legislation, the provisions of that 
Article. 

This Amendment remedied the lack of a citizenship clause 
in the original Constitution. It conferred outright national 
and State citizenship upon Negroes. It further gave consti¬ 
tutional sanction to the federal government’s determination 
.tsrpt^tect the Civil Rights of Negroes The clause guaran¬ 
teeing due process of law was borrowed from the Fifth 
Amendment 

The Fifth Amendment provides that “No person shall 
be deprived of life, liberty or property, without due process 
of Law” and was an injunction lodged against the Congiess 
By the Fourteenth Amendment, this limitation was extended 
to the ^States. The provision that no State should deny any 
person equal protection of the laws was obviously intended 
to reinforce the Civil Rights Act and to warn the State not 
to discriminate against Negroes. 

Fifteenth Amendment’ The Radical Republicans were 
dissatisfied with the Fourteenth Amendment as it did not 
categorically enfranchise the Negro As a result of their 
labours the Fifteenth Amendment was proposed m February, 
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1869, and was ratified by the necessary three fourths of the 
States on 30th March, 1870. It reads as follows “The 
right of citizens of the United States to vote shall not be 
denied or abridged by the United States oi by any State on 
account of race, colour or previous condition of servitude. 
The Congress shall have power to enfoice this aiticlc by 
appropriate legislation.” 

(n) First Phase op the Struggle for Equality 

Civil Rights Acts , 1870 and 1875.—Under the Thir¬ 
teenth and Fourteenth Amendments to the Constitution, 
Congress enacted the Civil Rights Act, 1870 This Act re¬ 
enacted the Civil Rights Act of 1866 It implemented the 
right of free suffrage, without restriction as to race, colour 
or previous condition of servitude by many 
detailed provisions It provided that any person 
who under colour of any law, statute, ordinance, 
regulation or custom shall subject any inhabitant to the 
deprivation of any right to the full and equal benefit of all 
laws and proceedings for the security of person and pro¬ 
perty as is enjoyed by white citizens, shall be guilty of a 
misdemeanour The Civil Rights Act, 1875 was passed by 
Congiess on March 1, 1875, in order to “protect all citizens 
in their Civil and Legal Rights ” The preamble stated, 
that Congress deemed it essential to just government that 
“we recognize the equality of all men before the law, and 
hold that it is the duty of Government in all its dealings 
with the people to mete out equal and exact justice to all, 
of whatever nativity, race, colour or persuasion, religious or 
political ” This Act provided that “all persons within the 
jurisdiction of the United States shall be entitled to the 

i 
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full and equal enjoyment of the accommodations, advant¬ 
ages. facilities, and privilege of inns, public conveyance on 
land or water, theatres, and othei places of public amuse¬ 
ment, subject only to the conditions and limitations esta¬ 
blished by law, and applicable alike to citizens of every / >ace 
and colour, regardless of any previous condition of servi¬ 
tude.” The capital object of this legislation was to override 
the ‘‘Black codes" which the Southern States had adopted 
for denying political and civil rights to the Negroes. It 
must not be forgotten that the Southern States had refused 
to latify the Fouiteenth Amendment and that the great 
constitutional struggle in America for establishing the 
equality of all men before the law had to overcome the stub¬ 
born opposition offered by the Southern States. The 
struggle, however, did not end with the passing of the Civil 
Rights Acts as the constitutionality of the Acts was ques- 
honed in Courts To observe the further vicissitudes of 
this great struggle for the establishment of perfect equality 
of ci\il rights for all the citizens of the United States, we 
have to turn to the decisions given by the Supreme Court. 

The Civil Rights Cases, 10 1883 —The decision in the 
Ci\il Rights cases, is one of the most far-reaching in the 
social history of the people of the United States Ihe 
American Supreme Court considered together seven cases, 
wherein actions or indictments were brought against indi¬ 
viduals who had denied accommodation to Negroes at an 
inn or hotel, refused a seat to a Negro m the dress circle of 
a theatre, or refused to allow a Negro woman to ride m the 


10. (1883) io£,U S. 3=27 L.Ed 835. 
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ladies’ car of a railway compaitment. The actions were 
based upon the Civil Rights Act of 1875 passed by the 
Congress, under which it was a misdemeanour for any per¬ 
son to impair or deny any peison the full and equal enjoy¬ 
ment of the accommodations, advantages, facilities and pri¬ 
vileges of inns, public comeyances on land or water, theatres 
■and othei places of public amusement ’* Tlie Supreme 
Couit had to pronounce upon the constitutionality of that 
statute The Act was held to be void It was held that it 
could not be upheld under the Fourteenth Amendment for, 
as pointed out by Mr Justice Bradley, the Fomteenth 
Amendment was “piohibito^ upon the States” but not upon 
■"private individuals ” The Amendment declares that "no 
State shall abndge tire privileges or immunities of citizens 
of the United States ” The amendment thus piohi- 
bited invasion by State action of certain civil rightsJn 
the words of Mr Justice Bradley, “Individual invasion 
of individual lights is not the subject-matter of the amend¬ 
ment ” The legislative power conferred by S 5 of the 
Fourteenth Amendment is only “for the puipose of render¬ 
ing effective some prohibition against particular State leg’s- 
lation or State action m reference to that subject and any 
legislation by congress in the matter must necessarily be cor¬ 
rective m its character, adapted to counteract and redress the 
operation of such prohibited State laws or proceeding of 
State officers.” Since the legislation in question was not 
corrective of State action, but primary and direct dealing 
with tbe action of individual citizens, it was held to be void 
The Supreme Court fuither held that the legislation could 
mot be upheld even under the Thirteenth Amendment 
Since that Amendment is not a limitation only on 
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State action, Congress may pass legislation thereunder direct¬ 
ed against individuals who impose slavery or involuntary 
servitude upon another person. The Supreme Court held 
that a denial to a peison of admission to the accommoda¬ 
tions and privileges of an inn, a theatre or a public convey¬ 
ance is not the imposition of slavery or involuntary servi¬ 
tude. The Thirteenth Amendment outlawed only such 
essential and inseparable incidents of slavery as coupulsory 
work, restraint of movements, disability to hold property or 
to make contracts, etc The acts forbidden by the Crwl 
Rights"Acts, 1875, were not of this description and so the 
legislation could not be justified under the Thirteenth 
Amendment, Mr Justice Harlan delivered a powerful dis¬ 
senting opinion pointing out that by the decision'of the majo¬ 
rity, "the substance and spirit of the recent amendments of 
(Constitution have been sacrificed by a subtle and inge¬ 
nious verbal criticism ” By the decision in the Civil Rights’ 
cases the Federal Government was disabled from protecting 
the Negro against the discrimination which private indivi¬ 
duals might choose to exercise against him The privileges 
and immunities "of citizens of the United States” are thus 
protected by the Fourteenth Amendment only against State 
invasion But, what are the privileges and immunities thus 
safeguarded? This subject had been considered m the 
Slaughter-house Cases, 11 where the Supreme Court first 
ruled upon the meaning of the Fourteenth Amendment 

Slaughter-house Cases 11 —A Louisiana statute con¬ 
ferred upon one firm what was m effect a monopoly of the 
slaughter-house business m New Orleans and banned all 
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other slaughter-houses already established within the city. 
The butchers of New Orleans, through the Butchers Bene¬ 
volent Association, attacked the statute as unconstitutional. 
The principal argument urged on their behalf was that the 
statute m question constituted a violation of the privileges 
and immunities clause of the Fourteenth Amendment—“no 
State . shall abridge the privileges and immunities of 

citizens of the United States ” By the Fourteenth Amend¬ 
ment, it was argued, the citizen became primarily a citizen 
of the United States and only secondarily of the State and 
therefore all the rights which formerly attached to him as a 
citizen of a state now belonged to him as a citizen of the 
United States and cannot be abridged by the State The 
Supreme Court rejected this contention Mr Justice Miller 
pointed out that the first sentence of the Fourteenth Amend¬ 
ment mentions both Federal and State Citizenship, whthr 4 >e 
privileges and immunities clause in the next sentence men¬ 
tions only federal citizenship In this fact he found ample 
warrant to conclude that only the privileges and immunities 
of citizens of the United States and not those appertaining 
to State citizenship, are safeguarded by the amendment. 
Civil liberties, it was held, appertained not to the spheie of 
national citizenship but only to State citizenship and so “the 
right to acquire and possess property of every kind subject 
to such restraints as the (State) Government may prescribe 
for the general good of the whole” was one of those rights 
for which federal protection was not available under the 
Fourteenth Amendment The whole body of commonly 
accepted civil liberties fell within the category of privileges 
and immunities of citizens of the several states as distinct 
from national citizenship. The court refused to define 
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exhaustively the rights appertaining to national citizenship, 
hut it suggested what some of these might be. They in¬ 
cluded the right of a citizen “to come to the seat of the Gov¬ 
ernment to assert any claim he may have upon that Govern¬ 
ment” , the “right of free access to its seaports; sub-treasuries, 
land offices, courts”, the privilege of habeas corpus; and the 
right “to demand federal protection on the high seas, or 
within the jurisdiction of a foreign government ” 

The effect of the decision was that the whole body of 
traditional rights of the common law still remained solely 
under the protection of States So far as federal protec¬ 
tion is concerned, the decision of the Supreme Court in the 
Slaughter-hoipse Cases rendered the privileges and immuni¬ 
ties clause nugatory, Four Justices~»-Stephen, Field, 
Salmon P Chase, Noih H Swayne and Joseph Bradlev— 
dissdfited from the majority view Mr Justice Swayne 
m his spirited dissent observes “The construction adopted 
by the majority of my brethren is, in my judgment, much 
too narrow. It defeats, by a limitation not anticipated, the 
intent of those b} 7 - whom the instrument was framed and of 
those by whom it was adopted To the extent of that limi¬ 
tation it turns, as it were, what was meant for bread into 
a stone.” 

i 

Effect of the Supreme Court decisions —So far as dis¬ 
criminatory legislation is concerned, the effect of the two 
decisions of the American Supreme Court above discussed 
may be thus summarized* 

1 Race distinctions with respect to enj'oyment of 
facilities in carriers, inns, theatres and places of pubhc 
amusement, violate no constitutional guarantee. 
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2. Individuals are Lee to make such distinctions 
without legislative interference of the Congress of the United 
States 

3 ’States are fice to make and e \cn compel such 
distinctions without violating any constitutional guarantee as 
the rights thereby affected appeitain to the sphere of State 
citizenship and may he modified by the State legislalutcs 

Thus ended the first phase m the constitutional struggle 
foi establishing equality of all citizens before the law. The 
suppoiteis of the pi maple of equality undoubtedly suffered 
a set-back during this period.. The struggle was. howe\cr. 
continued for the vindication of the principle of equality* 

(m) Second Phase of thx Struggle 

Screzvs Case 11 a —Federal protection to the Civil 
Rights of the Negro appeared to be in abeyance as a lesult 
of the Supreme Court decisions in the Civil Rights Cases and 
ihe Slaughtet-house Cases In the Sc? civs Case we see the 
lestoration of federal protection m some measure. Screws 
was shenff of Baker County, Georgia. With the assistance 
of two other police officers he arrested Hall, a Negro of 
Geoigia on a warrant charging Hall with the theft of a tyre 
The Negio w r as beaten to death by the three officers The 
State authorities were not prepared to take any action against 
the officers concerned in the brutal murder of the unfortu¬ 
nate Negro Therefore a federal prosecution w'as launched 


xi-fl Screws v United States, (1945) 325 U S 91 See also J Cohen’s 
“ The Screws Case • Federal Protection of Negro Rights ” in 46 Columbia 
L Rev ' 
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under -S. 52 of Title 18 of the United States Code, which 
runs as follows’ 

’'Whoever under colour of any law, statute, ordinance, 
regulation or custom, wilfully subjects, or causes to be sub¬ 
jected, any inhabitant of any State, territory, or district to 
the deprivation of any rights, privileges, or immunities 
secured or protected by the constitution and laws of the 
United States, or to different punishments, pains or penal¬ 
ties, on account of such inhabitant being an alien, dr by reason 
of his colour or race, than are prescribed for the punish¬ 
ment of citizens, shall be fined not more than $1,000 or im¬ 
prisoned not more than one year, or both ” 

It was contended by the prosecution that "the right to 
be free from deprivation of life without due process of law” 
guaranteed under the 14th Amendment is a right protected 
by <5 fiSs > section and that the accused could, therefore, be pro¬ 
secuted under this section On behalf of the accused it was 
argued that the 14th Amendment was only a prohibition 
upon the State and not upon individual action and so the sec¬ 
tion would be void in its application to rights under the 14th 
Amendment This argument was repelled and the consti¬ 
tutionality of section 52 was upheld It was held that the 
prohibition extended to abuse of State power by the officials 
of the State acting under colour of law. "Under colour of 
law” means under pretence of law Since Screws acted in 
the name of and for the State, though he acted contrary to 
the laws of the State, he was acting under colour of law and 
his action is "State action” coming within the scope of the 
piohibition of the 14th Amendment It would thus be seen 
that while the decision m Civil Rights cases is significant for 
what it took away from the Negro, the Screws case is impor- 


2 5 



Tun Legal Pillars or Di vot lacv 


tant for what it still left to him by way of federal pu>Uc- 
tion for his rights 

(iv) Bill of Rights read into the Due Pioc-- Clause 

Extended meaning of hbetly —From the decision m 
the Slaughter House Cases it appeared as though guarantied 
civil rights were entirely under the protection of the States 
and that the States could therefore introduce discriminatory 
legislation aimed against the Negro. It left the Negroes 
completely at the mercy of the State Governments. What 
the Negro needed was federal protection for his constitu¬ 
tional rights since the Southern States were committed 
to the policy of suppression of the Negro. The process of 
protecting the Negro and undoing the mischief of the 
Slaughter House cases began m AUgcycr V Louisiana d 2 

where the liberty guaranteed by the due process clause ot the 
14th Amendment was given a very wide meaning Liberty, 
said the Court, includes “not only the right of the citizen to 
be free from the mere physical lestramt of his person, as by 
incarceration, but the term is deemed to embrace the right 
of the citizen to be free in the enjoyment of all his facul¬ 
ties , to be free to use them in all law ful ways; to love and 
work where he will, to earn his livelihood by any lawful 
calling, to pursue any livelihood or avocation, and for that 
purpose to enter into all contracts which may be proper, 
necessary, and essential to his carrying out to a successful 
conclusion the purposes above-mentioned.” The way was 
thus paved for reading into the Fourteenth Amendment 
some of the rights named in the first eight amendments of 


12. (1897) 165 U.S. 578=41 L Ed. 832. 
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the Bill of Rights. The Supreme Court has upheld free¬ 
dom of speech, 13 freedom of the press, 14 freedom of reli¬ 
gion, 15 freedom of assembly, 13 and the right to benefit of 
counsel 16-25 against invasion by State action 

Actual working of the Constitutional Amendments in 
protecting the Negro —To what extent the Negro is now 
protected in America against hostile, unequal 01 discrimi¬ 
natory legislation will be clear from the following decisions * 

( 1 ) As to franchise —The Fifteenth Amendment pro¬ 
hibits the States of the United States from excluding a person 
from the franchise because of race, colour or previous condi¬ 
tion of servitude. The Southern States adopted many devices 
for disfranchising the Negro In Williams v Mississippif 
it was held that a law giving local officials authority to apply 
a ht ffw.o r test and require any voter to read and interpret any 
part of the Constitution as a condition of exercising the 
franchise was valid In a recent case, Schnell v 
Davisf- a a similar question arose with reference to the 
validity of an amendment to the Alabama Constitution The 
amendment known as the ‘'Boswell amendment” was adopted 


13. De Jotige v Oregon (1937) 299 US 353=81 L Ed 278, Herndon 
v Lowry (1937) 301 U S 242 

14. Grosjean v. American Press Co , (1936) 297 U S 233 ; Near v. Minn 
(1931) 283 U S 697=75 L Ed 1357 

15 Hamilton v Regents (1934) 293 U S 245 , Pierce v Society of Sisters 
(1925) 268 US 5x0 ; Lovell v Griffin (1938) 303 U S. 444; Schneider v. 
State (1939) 308 US 147 ; Cantwell v Cann (1940) 310 U S. 296 ; Chap- 
hnsky v. New Hampshire (1942) 3x5 U S 568 

16-25. Powell v. Alabama, (1932) 287 U S 45 • 77 L.Ed. 158, 

I. (1898) 170 U S 213 
( 1949 ) 336 U.S. 933 
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in 1946 It required that persons who register to vote 
must be able to “understand and explain” any article in the 
United States Constitution. Negroes were required to give 
lengthy explanations and were refused registration. It was 
held by the Supreme Court that the “Boswell amendment” 
was m violation of the Fifteenth Amendment to the United 
States Constitution since its mam object was to restrict voting 
on a basis of race or colour. 

Poll-tax —The lequirement of the payment of a poll- 
tax as a pre-requisite for the franchise is valid though 
its effect may be to disfranchise Negroes. 1 ' 11 

Grandfather Laws —A statute extending the fianchise 
only to those “whose ancestors had the right to vote in 1866’* 
was held to be invalid since its only purpose is to disfran¬ 
chise the Negro 2 

State “primary” law —One recent technique for the 
disfranchisement of the Negro is that of excluding Negroes 
from participating m the party primary elections. The 
direct primary is a development of the twentieth century and 
leplaced party conventions as a device for nominating candi¬ 
dates for election In the primary election all the voters of 
a political party nominate their chosen candidates by ballot 
Exclusion of Negroes by statute was held to be void in 
Nixon v Herndon 3 This decision was temporarily robbed 
of its force by the ruling in Grovey v Townsend , 3 a where 
it was held, that the exclusion of non-whites from member- 


l-b Williams v Mississippi (1898) 170 US 213 
2. Guinn v US, (1915) 238 US 347 
3 (1927) 273 U S 536 

3 -a ( 1935 ) 295 US 45 
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ship by the state convention of the Democratic party did 
not violate the Fourteenth Amendment. The restrictions of 
party membership to whites in such cases was considered to 
have been the result of the action of a political party which, 
being a private organization, is not subject to the limitations 
imposed by the Fourteenth Amendment. The authoiity of 
this decision was shaken by the ruling m the famous Classic 
Case 3 - b In the Classic case election officials of Louisiana 
were prosecuted by the Federal Government for having al¬ 
tered ballots in a primary election to nominate a candidate 
for Congress The prosecution was under Ss. 51 and 52 
of Title 18 of the United States Code and the issue before 
the Court was -whether those sections were valid The sec¬ 
tions would be valid only if the Federal Government could 
lawfully regulate a State primary In an earlier case, the 
Gra dw el^ Case 3 - c it had been held that the federal govern¬ 
ment could not regulate a primary election since the rights 
of a candidate at that stage were derived wholly from the 
State In the Classic Case , however, it was held, that, where 
the primary election was an integral part of the machinery 
for choosing candidates for federal office, the federal gov¬ 
ernment could lawfully regulate the State primary. Federal 
control over Southern primaries for national offices was thus 
established by the decision in the Classic^ Case . Taking 
advantage of this decision, the legal department of the 
National Association for the Advancement of Coloured 
People, sought to canvass before the Supreme Court the 
constitutionality of the Texas Democratic Party’s exclusion 
of Negroes from the primaries A test case was started 


3 -b United States v Classic (1941) 313 US 299=85 L Ed 1369. 
3 -c United States v Gradwell , (1917) 243 U S 476 
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and it reached the Supreme Court in 1944 as Smith v. 
Allwright M The Court specifically overruled Grovey v. 
Townsend and held that a primary was a State election when 
conducted under State authority and therefore fell within 
the provisions of the Fifteenth Amendment As a result of 
this decision a political party cannot lawfully ban Negioes 
from voting m its primary. 

The above decisions indicate that the disfranchisement 
of the Negro has broken down Negroes are now voting 
m increasing numbers in Southern Democratic primaries 
and general elections. 

(ii) Segregation Laws (a) On Railways —“Jim 
Crow’ 5 laws requiring separate railroad accommodation for 
whites and blacks were upheld m Plessy v Ferguson A 
Holding such a regulation to be reasonable, Mr*;.Justice 
Brown observed “In determining the question of reasonable¬ 
ness it (the legislature) is at liberty to act with reference to 
the established usages, customs and traditions of the people, 
and with a view to the promotion of their comfort, and the 
preservation of the public peace and good order Gauged 
by this standard, we cannot say that a law which authoiizes 
or even requires the separation of the two races m public 
conveyances is unreasonable . ...” In his dissenting 

judgment, Justice Harlan observed “Our Constitution is 
color-blind, and neither knows nor tolerates classes among 
citizens . . the arbitrary separation of citizens, on the 

‘ basis °f' race, while they are on a public highway, is a badge 


Z-d (1944) 321 U S. 6 4 g . 88 L.Ed 987. 
4. (1896) 163 U.S. 537 : 41 L Ed. 256. 
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or servitude wholly inconsistent with the Constitution, It 
cannot be justified upon any legal grounds ” 

When the separation of Negioes and Whites is enforced 
by legislation it is necessary, however, that equal, though 
separate, facilities should be provided for the Negroes. This- 
was forcefully slated by Chief Justice Hughes m Mitchell 
v. United States . 5 In that Case, Mitchell, a Chicago Negio, 
was forced to give up a Pullman seat and to ude m a coach 
reserved for Negroes which did not have a seat of the same 
quality as his original seat It was held that segregation. 
without providing for equal facilities was a violation of the 
Fouiteenth Amendment. In 1946, Mcngan v. Vngnm "• 
came up for decision For the first time it was held that 
State laws requiring segregation on public carriers were in¬ 
valid. Pi 101 attempts at invalidating such f Jim Crow’ 
‘dati!?!*^ were made under the equal protection clause 
of the Fourteenth Amendment and were unsuccessful. In 
Morgan v. Virginia , c counsel assailing the validity of a 
Virginia Act lequirmg segregation on public carriers rested 
his case on the commerce clause of Art. 1 and contended 
that segregation laws placed an unreasonable burden upon 
inter-State commerce. Justice Reed upheld this contention 
•and invalidated the Virginia statute He pointed out that 
“a burden (upon inter-State commerce) may arise from a 
State statute, which requires inter-State passengers to order 
their movements on the vehicle m accordance with local rather 
than national requirements ” Justice Reed pressed into ser- 


5 (1941) 313 US. 80 , Henderson v, U S , (1950) 339 U S 816. 

6. (1946) 328 U.S. 373. 
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a icc the decision in I foil v DcCuw/ where a Louisiana law 
foibiddmg racial segregation on public cairicrs was held to be 
invalid as it involved intei feience w ith inter-State commence 
Curiously enough this case was now utilised for in call da ting 
3. State segregation law. The latest decision of the Supreme 
Court on this subject is the one in Henderson v hr tied 
Stoics In this case it has been held that a railway regu¬ 
lation providing foi separate accommodation for Ncgio^s 
and Whites m dining cars with a curtain or partition bet¬ 
ween the tables is unconstitutional and can be successfully 
challenged by a Negro 

Mr. Justice Burton observed "The curtains, part hie v 
and signs emphasize the artificiality of a difference in »icai¬ 
rn ent which serves only to call attention to a social classifi¬ 
cation of passengers holding identical tickets and using 
the same public dining facility ” This decision fiat 

contradiction to the majorit} ruling in PPccsy v Fa onto, . 
'"Jim Crow” laws may now be regarded as unconstitutional m 
America. 

(b ) hi Schools —In Gong Linn a Rice , 10 it v f as held 
that a State might require white and coloured pupils to attend 
separate schools. So long as equal accommodation is pio- 
wded for both races, Ihavs establishing separate schools for 
Whites and Blacks are to be held a alid 11 Such equal accom- 


7 (1878) 95 US 485=24 L Ed. 547. 

8*9. (1950) 339 u S 816 .94 L Ed 1302 
10. (1927) 275 U.S. 78: 72 LEd 172, 

»i. Cumming v. County Board of Education, (1899)175178528* Sweat 
v. Painter, (1950) 339 U.S 629 : 94 L Ed 1x14 (Education offered not 
•substantially equal) 
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- modations should be provided by a State within its own juris¬ 
diction. 12 In Missouri, Ex Rel Games v. Canada? 2 the 
petitioner Gaines, a Negro, was refused admission to the 
School of Law of the State University of Missouri and this 
action was sought to be supported under the revised Statutes 
of Missouri, 1929, which provided for assistance to be given 
to Negro students at the University of any adjacent State 
The petitioner brought the action for mandamus to compel 
the curatois of the University to admit him It was held 
that he was entitled to be admitted to the law school of the 
State University m the absence of other and proper provi¬ 
sion for his legal training within the State In Sweatt v 
Painter , 13 the requirements of “separate but equal” doctune 
were made stringent The University of Texas opened a 
law school for Negroes and it was held by the State Courts 
that the school provided facilities equal to those for white 
stu'crents in the University of Texas Law School The 
Supreme Court, reversing the decision of the State Court, 
held that the segregated school for Negroes could not provide 
them equal facilities and that according to the Fourteenth 
Amendment, the Negro plaintiff should be admitted to the 
University of Texas Jbaw School In estimating the equa¬ 
lity of the facilities, Chief Justice Vinson observed, speaking 
for a unanimous Court, that it is necesssary to take into ac¬ 
count the regulation of the faculty, school tradition and 
prestige, and influence of the alumni The requirements of 
•separate but equal doctrine were further expanded m 
McLaurm v Oklahoma 11 McLaunn, a Negro student, was 


12 (1938) 3°5 US 337 . 83 L.Ed 208 

’3 (1950) 339 US -629 94 LEd 1114 

*4 (1950) 339 US 637: 94 LEd 1149. 
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admitted to regular University classes. lie avas, however, 
lequired to sit in segregated seats m class rooms, libiary and 
cafeteria. It was held that these restrictions violated the 
equal protection clause of the Fouiteenth Amendment. 
Chief Justice Vinson observed “The Negro student is handi¬ 
capped m his pui suit of effective graduate instruction. Such 
restrictions impair and inhibit his ability to study, and, m 
general, to learn his profession He must lecene the same 
treatment at the hands of the State as students of other 
races ” 

After the decisions in the Sweati and McLawin /* uses ; 
it can only be concluded that though the separate but equal 
doctrine of the Plessy case has not been definitely o\ei ruled 
the requirements of that doctrine have been made so stringent 
that segregation in higher education has been virtually out¬ 
lawed m the United States 15 t i 


15 Steps arc being taken in America for ending the segregation of 
white and Negro school children In the issue of the Hindu dated 1st June, 
1955 : 11 is reported as follows “ The United States Supreme Court to¬ 
day, directed that segregation of White and Negro school children be ended 
as soon as feasible The Court whose ruling was read b> Chief Justice 
Wanen said local conditions could be taken into account Loner Courts 
could decide whether a prompt and reasonable start towards full compli¬ 
ance was being made by local school authorities , Mr Warren said the 
high tribunal expected full compliance with its decision as early as practi¬ 
cable 

In the issue of the Hindu dated 8th November, 1955, the following 
tem of news is reported . 

Segregation in Public Parks —The U S Suoreme Court to-day 
overruled racial segregation m public parks, playgrounds and golf 
courses The tribunal unanimously upheld a lower Court decision 
which said the doctnne of “separate but equal” facilities for Whites 
and Negroes was finished 
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(c) Housing (Geographical 01 residential segregation) * 
—In Buchanan v Worley?* a Louisville ordinance which 
attempted to segregate the Negroes physically by keeping 
white persons from living in city blocks m which Negroes 
lived and vice versa was held to be invalid * The action was 
brought by a white man for specific perfoimance of a con- - 
tract by which the defendant, a coloured man, agreed to buy 
land situate m a white locality The defendant pleaded 
that under an Ordinance of 1914, he could not purchase the 
land because he was a coloured man. The plaintiff contend¬ 
ed that the ordinance violated the Fourteenth Amendment 
and so was no defence to his action This contention was 
upheld Mr Justice Day, delivering the judgment of the 
Court observed “We thmk this attempt to,prevent the alie¬ 
nation of the property in question to a person of colour was 
not^ a. legitimate exercise of the police power of the State, 
and is in direct violation of the fundamental law enacted in 
the Fourteenth Amendment of the Constitution preventing 
State interference with property rights except by due pro¬ 
cess of law ” In consequence of this decision the practice 
developed in a number of Southern States of inserting 
in conveyances of land restrictive covenants which precluded 
a lease or a sale to a Negro. The discrimination involved m 
such covenants was only an “individual invasion of individual 
rights” and not attributable to State action and so did not 


By the same unanimous vote the Supreme Court overturned other 
lower Court rulings which held that the doctrine had not been swept 
completely away by the Supreme Court’s opinion that segregation in 
the Nation’s public schools was unconstitutional 

16 (1917) 245 US 60 • 6 2 L Ed 149 , Richmond v Deans, (1930) 

281 U S 704 (enforced at instance of Negro) 
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violate the Fourteenth Amendment 17 So long as the pur¬ 
poses of those agreements are effectuated by voluntary ad¬ 
herence to their terms, there could be no action by the State 
that can be assailed as unconstitutional But when the pur¬ 
pose of the agreement is sought to be effectuated by means 
of judicial enforcement by State Courts, there would be State 
action of a discunnnatoiy chaiactei which would violate the 
Fourteenth Amendment 18 This was made clear m Shelley 
v Kraemet 18 Mr Justice Vinson held that “the restrictive 
agieements standing alone cannot be regarded as violative 
of any lights guaranteed . . by the Fouiteenth 

Amendment ” But if these covenants are enforced by State 
Courts, it would be State action depriving the minorities of 
their right to the equal protection of laws and would be 
obnoxious to the Fourteenth Amendment The learned 
judge observed “That the action of ’ State Courts of 
ludicial officers in their official capacities is to be regaided as 
action of the State within the meaning of the Fourteenth 
Amendment, is a proposition which has long been established 
by decisions of this Couit ” 

Jut y Set vice —In Strauder v West Virginia , 19 
laws barring Negroes from jury service were held to be a 
violation of the equal protection clause and so void. Mr 
Justice Strong observed “It is not >easy to comprehend how 
it can be said that while every white man is entitled to * 
trial by a jury selected from persons of his own lace or 
colour, or rather, selected without discrimination against his 
colour, and a Negro is not, the latter is equally protected by 

17 Ccrngan v BucUey (1926) 271 US 323 70 L Ed 969. 

78 (1948) 334 US 1 92 LEd 1161. 

19 (1880) 100 US 303 *25'LEd. €64. 
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the Law with the former Is not protection of life, and 
liberty against race or colour prejudice a right, a legal right, 
under the Constitutional amendment? And how can it be 
maintained that compelling a coloured man to submit to a 
Inal for his life by a jury drawn from a panel from which 
the State has expressly excluded everjr man of his race be¬ 
cause of colour alone, however well qualified in other res¬ 
pects, is not a denial to him of equal legal protection The 
conviction of a coloured man was set aside smce by the law 
of the State (West Virginia) members of his race were ex¬ 
cluded from the jury and so the conviction was without due 
process of law. To prove a denial of .Due Process, however, 
it should be proved not merely that Negroes were absent from 
the jury, but that Negroes were deliberately excluded fi om 
the jurjr trying the prisoner 20 

In Norris v Alabama, 21 it was held by the Supreme 
Court that in order to prove discrimination it was not neces¬ 
sary to present direct evidence that the exclusion of Negroes 
was on racial grounds alone Discrimination may be in¬ 
ferred from the continued absence of Negroes from the lists 
of jurors and-from juries In Pieire v Louisiana 22 the 
Supreme Court of the State of Louisiana upheld the convic¬ 
tion of a Negro sentenced to death for murder though no 
Negro was on the grand jury The ground of the decision 
was that the absence of Negroes on the grand jury was 
not the result of exclusion because of race This deci- 

20 Exparte Virginia, (1880) ioo US 339 , Smith v Texas, (1940) 
311 US 128.85 LEd 84 . 

21. ( 1935 ) 294 US 587* 79 LEd 1074 

22 (1939) 306 U S 354 , See also Hill v Texas (1942) 316 U S 400, 

Abns v Texas (1945) 325 U S 398 , Patton v Mississippi (1947) 332 
US. 463 
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sion was reversed by the United States Supreme Court and 
a new trial was ordeied. It was m evidence that from 
1896 to 1936 not a single Negro had served on a grand jmy 
or petit jury m that particular parish of Louisiana though 
Negroes were literate and constituted nearly half of the total 
population of that parish From these facts it was inferied 
that there was unproper discrimination against Negroes. 

From a review of the foregoing decisions relating to 
racial discrimination, it would be clear that at any rate from 
1937, the United States Supreme Court has consistently 
struck down as unconstitutional all attempts to circumvent 
the equality clause of the Fourteenth Amendment. 

(v) Equal Protection of Laws 

Not only does the 14th Amendment guarantee equality 
of Law, it ensuies the equal protection of the law in its appli¬ 
cation by the executive In America, the executive^eaTmof 
be legally vested with discretion to apply the law with an 
“evil eye and an unequal hand ” This is the essence of 
the Rule of Law The leading case on the subj'ect is Yick 
Wo v Hopkins 23 A law relating to laundries had been 
passed under which people had to take a license for doing 
laundry work and an unregulated discretion was confided to 
the executive m the matter of granting such licenses The 
law was administered m such a way that the Chinese resi¬ 
dents of a town who till then had the majority of the laundi les 
were all refused licenses It was held that the statute in 
question denied equal protection m the manner of its appli¬ 
cation and was accordingly void If an uncontrolled and 
unguided power is conferred upon the executive without 

23 (1886) ix8 US 356=30 L Ed 220 
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the statute itself may be challenged If no such unregula 
ted power is given, but the executive abuses the power 
actually conferred, the paiticular administrative act wherein 
the power is misused may of course be questioned, though 
the legislative enactment itself would be valid Such is the 
essence of the Rule of Law understood as meaning the equal 
protection of law. 

(C) Art 14 of the Indian Constitution 

Art 14 —An attempt has been made m Art 14 of the 
Indian Constitution to incorporate the Rule of Law as con- 
noting equality of law and equal protection of Law. 

Art 14 of the Indian Constitution runs as follows! 

“The State shall not deny to any person equality before 
the Jaw or the equal protection of the laws within the terri¬ 
tory of India ” 

We have observed that equal protection of law means 
that m the mode of application of laws, all persons in like 
circumstances and conditions should possess the same privi¬ 
leges and be subject to the same liabilities This principle 
would be infringed if the Executive is clothed with an un- 
guided discretion m regard to the application of the law. 
The pnmar}'- object of the equal protection clause is to pre¬ 
vent the legislature from vesting arbitrary and unregulated 
power m the hands of the executive We shall see how far 
this principle has been adhered to m the interpretation of 
Art 14 bjf'the Supreme Court of India 

Our Supreme Court has had occasion to consider the 
.applicability of the equality clause in several decisions with 
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i eference to the validity of the establishment of special 
courts with authority to apply a procedure at a ai lance with 
what is applicable in the ordinary courts of the land. 

Anwai Ah's Case —The first case where this question 
was considered is State of West Bengal v Anwat Ah 
Sarkar 23 Section 5 (1) of the West Bengal Special 
Courts Act (X of 1950) provided that “a special couit shall 
try such offences or cases or classes of cases as the State 
Government may by general or special order in writing 
direct ” 

Sections 3 and 4 empowered the State to constitute 
special courts Sections 6 to 15 prescribed the special pio- 
cedure which the special courts had to follow These sec¬ 
tions did away with committal procedure in sessions cases, 
provided for trial without'jury or assessois, restricted the 
power of the courts to grant adjournments and m maftyLyas- 
pects placed the accused before the special courts at a dis¬ 
advantage as compared with the accused tried by ordinary 
courts under the normal law of criminal procedure A 
special court convicted certain pei sons charged with offences 
of murder, dacoity, etc , and sentenced them to various terms 
of imprisonment The Calcutta High Court held that the 
entire trial was vitiated since the law in question was obno¬ 
xious to Art 14 of the Constitution as it vested an unguided 
and uncontrolled power to refer any case for trial to a special 
court The State of West Bengal appealed against that 
judgment and the Supreme Court dismissed the appeal by 
6 to 1 Patanjah Sastri, C J , was the dissenting judge. 
He was of the view that a law would be invalid only when 

2 3 -a (1952) SGJ 55- AIR (1952) SC 75* (1952) SCR 284. 
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the legislature intended and designed to enact a discrimina¬ 
tory law A mere vesting of an uncontrolled discretion in 
the executive liable to be used both m harmony with the pro¬ 
visions of the Constitution as well as in contravention of it 
was declared by the Chief Justice to be insufficient to hold 
the law void With great reverence for the learning of 
that eminent judge, it has to be said that such a view would 
deal a fatal blow to the doctrine of the Rule of Law whose 
dominant purpose is the control of arbitrary executive dis¬ 
cretion This view was completely rejected by the majo¬ 
rity of six judges who were all unanimous in holding the 
Act to be void 

Sautashtra Case —In a later case Katin Ramng v The 
State of Saurashtra, zi the same question arose for decision 
In it a letreat from the position taken up by the Supieme 
Court m Anwar Ah’s case is discernible In that case the 
qije^tjon was as to the validity of the Saurashtra State Public 
Safety Measuies Ordinance Sections 7 to 18 of that ordi¬ 
nance dealt with the establishment of Special courts S. 11 
enacted that a special judge should try “such offences or 
classes of offences, or such cases or classes of cases as the 
Government may by general or special order in writing 
direct ” This was m terms exactly the same as section 5(1) 
of the West Bengal Special Courts Act which was declared 
to be void in Anwar All’s case The appellant before the 
Supreme Court was condemned to death by a Special Court 
constituted under that ordinance The court by a majority 
of 4 to 3 held the trial and the entire ordinance valid Three 
judges of the Supreme Court—Mahajan, J, Chandra¬ 
sekhara Iyer, J , and Bose, J ,—were prepared to follow the 


24 (1952) S C J 168 A.T R ( 1952) S G 123 (1952) SCR 435 
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earlier 1 ulmg and 'invalidate the ordinance Fazl All, 
Mukherji and Das, JJ , held that the earlier case was distin¬ 
guishable and Patanjah Sastri, C.J., who had dissented m 
the previous case, adhered to the view set foith by hun m 
that case The result was that the validity of the ordinance 
was upheld 

The three judges who perceived a distinction between 
this case and the earlier one observed that m the preamble of 
the Saurashtia oidmance it was stated that the ordinance 
was enacted “to provide for public safety, maintenance of 
public order, preservation of peace and tranquillity’ whereas 
the preamble m the Act voided m Anwcn Ah’s case meielv 
stated that the Act was enacted “to provide for the speedier 
trial of ceitam offences ” Section 11 of the oidmance it 
was observed, read along with the preamble showed 
that the executive was expected to refer cases to 

r 

special courts for trial only when such reference 
was nr harmony with the provisions of the preamble Tf the 
executive was under a duty to classify the cases accoidmg 
to the,objectives laid down by the legislatuie, it could not be 
said that the executive was given any unregulated power 
Such was the line of reasoning of the three judges who dis¬ 
tinguished this case from the earlier ruling But is this test 
really satisfied in that case? Can it be said that the execu¬ 
tive was under a duty to refer all cases affecting the tran¬ 
quillity public order, etc , to special courts? No such obli¬ 
gation had been laid on the executive The executive had 
thus an unregulated choice If so, can it be said that equal 
piotection of law tvas ensured? 

Kedai Nath's Case —The latest decision of the 
Supreme Court on this subject was given m Kedai Nadi v. 
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State of West Bengal 25 The appellant had been convicted by 
a special Court set up under the West Bengal Criminal Law 
Amendment Act of 1949. The preamble declared that “it 
is expedient to provide for the more speedy trial and more 
effective punishment of certain offences ” These offences 
were set forth m the schedule annexed to the Act Section 
4 (1) empowered the Provincial Government from time to 
time by notification m the official Gazette to allot cases for 
trial to a special judge The Supreme Court held that the 
Act was perfectly valid and upheld the conviction and sen¬ 
tence passed by the special court under that Act. The court 
was of the opinion that the case was governed by the Saw ash- 
tia case rather than by Anwar Ah’s case The discretion as 
to’selection of cases for trial by the Special Courts was 
governed by the purpose of the Act and that was sufficient 
to validate the law itself The relief that one can ask m 
stAh.’ circumstances is to correct the executive abuse of dis¬ 
cretion. Bose, J , alone raised his dissenting voice in this 
case He uttered this warning “I feel all this is fraught 
■with the gravest danger We cannot have star chambers 
or their prototypes in this land, not that these tribunals 
have any resemblance to star chambers as yet. But we are 
opening a dangerous door and paving a doubtful road ” 
These, I respectfully submit, are words well worth ponder¬ 
ing over / 

Equality before the Law —In all the three cases l elat¬ 
ing to special courts the further question was raised whether 
the laws in question were not obnoxious also to the rule of 
equality before the law, apart from the question whether 
they satisfied the requirement of equal protection of the 

25. (1953) S O.J 580 : A.I R (1953) S C. 404 (1954) SCR 30 
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laws On this question theie was a greater degree of un¬ 
animity among the judges of the Supreme Couit, It was 
held that the impugned Acts did not violate the consti¬ 
tutional requirement as to equality before the law. Equa¬ 
lity before the law does not imply that the same laws should 
apply to all persons m the State Absolute equality is im¬ 
practicable. The legislature may adjust its legislation to 
differences m situation and to that end make a reasonable 
classification If the classification is based on a real and 
substantial difference having a rational relation to the sub¬ 
ject of the particular legislation, then it would not be discri¬ 
minatory legislation m violation of Art. 14 1 

I will close my observations with the citation of two 
recent decisions of the Supreme Court In Ameerumssa 
Begvm v Mahaboob Begum 2 a dispute arose over the ques¬ 
tion of succession to the property of a Nawab One o.f the 
claimants was admittedly the lawfully wedded wife of the 
Nawab The claim of Mahaboob Begum that she was also 
a law full}’ wedded wife of the deceased Nawab was in dis¬ 
pute The claim was one which should have been decided 
by the courts The legislature of Hyderabad enacted a law, 
the Wahuddowala Succession Act, 1950, to the effect that 
“the claims of Mahaboob Begum to participate in th<* dis- 
* tnbution of the property of the late Nawab are excluded ” 

The Wahuddowala Succession Act, 1950, was thus 
intended to put an end to the disputes relating to the succes- 

1 Charanjit Lai v Union of India, (1951) SGJ 29 AI.R (1951) 

S C 41 (1950) SCR 869 ; State of Bombay v Balsara, (1952) SC 318 

at 326 , Harman Singh v Regional Transport Authority, Calcutta (1954) 1 M L J. 
79 

2 (1953) S G J 61 A.I R (1953) S G 91 • (j 953 ) S C R. 404. 
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sion to the personal propeity of the deceased nobleman. 
Its effect was to deny to Mahaboob Begum, who claimed to 
be one of the wives of the late nobleman, the right to enforce 
her claims m a Court of Law The law was patently dis¬ 
criminatory and was held to be void. Mukherjea, J., 
observed “The dispute regaidmg succession to the estate 
of the Nawab was a legal dispute pure and simple and with¬ 
out determination of the points m issue by a properly consti¬ 
tuted judicial tribunal a legislation based upon the report of 
a k non-judicial authority and made applicable to specific indi¬ 
viduals, who are deprived thereby of valuable rights which 
are enjoyed bj r all other persons occupying the same posi¬ 
tion' as themselves, does m our opinion, plainly come within 
the constitutional inhibition of Art 14”' 

In Ram Prasad v State of Biharf the petitioners 
prayed for a writ in the nature of mandamus directing the 
opposite party not to take any action, under an Act passed 
by the Bihar Legislative Assembly, known as the Sathi 
Lands (Restoration) Act of 1950 which was challenged as 
void and unconstitutional The petitioners asserted title to 
certain lands m Bettiah Estate under a settlement which they 
claimed to have lawfully obtained from the Court of Wards. 
Instead of allowing the validity of the settlement to be deter¬ 
mined by the Courts, which is the protection that law guaran¬ 
tees equally to all persons, the legislature of Bihar passed 
the impugned Act declaring the settlement null and void and 
directing the eviction of the petitioner and the restoration 
of the lands to the Estate Holding that the Act was in¬ 
valid for contravention of Art 14, Patanjali Sasstri, C J 
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made these impicssne obsenaliens. “Thi^ r> purely a dis¬ 
pute between pm ate patties and .1 matter for dclf rnmiation 
by duly constituted courts, to which is entrusted in evciy fuu 
and civilized society the important function of adjudicating 
on legal rights, after observing the well established procedu¬ 
ral safeguards which include the right to be heard, the right 
to produce Witnesses and so foith. This is the protection 
which the law guarantees equally to all persons and our Cons¬ 
titution prohibits by Art 14 ever}'- State from denying such 
protection to any one The appellants before us have been 
denied such protection . Legislation such as we ha^e 

now before us is calculated to dram the vitality fiom the 
tide of law which our Constitution so unmislakabl) pro¬ 
claims and it is to be hoped that democratic process will 
not function along these lmesT 

These are memorable words Our founding fatliefs 
have enshrined in our Constitution the Rule of Law which 
had to be won for the people in other countries after centu¬ 
ries of constitutional struggle It is up to our judges to 
infuse vitality into it and make of it an ever-present practical 
reality vdiose beneficent radiations will be felt throughout 
the realm of Bharat 

“Whcte Sovereign Law, fhe State’s collective will. 
Over tin ones and globes elate, 

Sits Empress, increasing good, suppressing ill 
There hbeity is secure ” 
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(1) Coke’s Unfulfilled Ambition 

In my lecture last evening I traced the history of the 
Rule of Law, which is regarded as the central dogma of the 
English common law. I pointed out the role played by 
Sir Edward Coke m securing recognition for this doctrine 
The great ambition of that oracle of the Common Law was 
to establish the pre-eminence of the judiciary over the Exe¬ 
cutive department of the State He actually succeeded m 
establishing the supremacy of Parliament. The struggle 
between the Courts and the Crown led to the victory of Parlia¬ 
ment. The omnipotence of the British Parliament is ex¬ 
pressed in the celebrated saying that it can do anything ex¬ 
cept change a man into a woman or a woman into a man 
Coke dreamed of j'udicial supremacy before which even the 
Parliament would have to yield In Bonham’s case 1 he 
went so far as to declare 

i Bonham's case * 8 Coke’s Rep 107=77 E R. 647—The Statute 15 
Hen 8, c. 5 set up a Royal College of Physicians with certain powers 
over medical practitioners. The President and Censors of that College 
purporting 10 act under this statute, piohibited the plaintiff from 
practising medicine without a license and fined him £5 when he failed 
to comply with their order By the Statute half the fine was given to 
the Royal College of Physicians The plaintiff disputed the jurisdiction 
of the College of Physicians on the ground that he had taken his degree 
of Doctor of Physics and wasnkherefore exempted from its jurisdiction by 
some sections of the Act in question. The president and censors senten¬ 
ced him to imprisonment for non-payment of the fine. The plaintiff con¬ 
tended that the fine could be recovered, if at all, only m legal proceed- 
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“And it appears in otu books, that in many cases 
common law will control acts of Parliament, and sometimes 
adjudge them to be utteily void; for when an Act of Pailia- 
ment is against common light or reason, or repugnant or 
impossible to be performed, the common law Mill control it, 
and adjudge such act to be void.’’ This dictum of Coke 
was reacted in England but it assumed cnoimous importance 
m the subsequent history of constitutionalism Coke’s 
dream was destined to be leahsed in the spacious domains of 
American Constitutional Law John Marshall, the gieatosl 
name m the history of American law, and one of the domi¬ 
nant figures m the patristic penod of American history, esta¬ 
blished the institution of Judicial Review. This doctrine 
made the Supreme Court of the United States the final 
arbiter on all questions of constitutionality Tn its developed 
form judicial review enables the Supreme Court to havf the 
last word in regard to the validity of any law passed by 
the State legislatuies or by the federal Congiess If the 
crowning triumph of the English Common law was the 
doctrine of the “Rule of Law”, that of American law was 
the “Absolute Reign of Law ” As judicial review ensures 


ings and questioned the action of the College of Physicians in the com¬ 
mon law courts Chief Justice Coke held the fine' to be invalid and 


■observed as follows The c^nsois cannot be judge 5 *, ministers 
and parties , judges to give sentence or judgment," ministers to 
make summons: and parties to have the moiety of the foifeituic, 
quiajliquis non debet esse judex in propria causa ” One cannot be a judge 
in one s own cause In the view of Coke even an Act of Pailiamcnt 


■cannot supersede this legal maxim To show that even Parliament 
cannot make any law that it pleases, Coke 4 gave the following illustration 
<C An Act of Parliament may not make adultery lawful, te , it cannot 
make it lawful for A to he with the wife of B, but it may make the wife 
of A to be the wife of B and dissolve the marriage with A ” 
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judicial supremacy, it has been characterized as the Absolute 
Reign of Law. 

( 2 ) Development of Judicial Review. 

(A) Chief Justice Marshall. 

I have said that the institution of judicial review is in¬ 
dissolubly linked with the name of Chief Justice Marshall. 
It was his famous decision m Mat bin y v Madison 1 * tt shortly 
after he became Chief Justice of the Supreme Court, that 
constituted the first step in establishing the supremacy of 
the judicial power The circumstances in which that deci¬ 
sion was given w r ere somewhat remarkable and are worth 
recounting Marshall belonged to the Federalist party and 
w r as Secretary of State in the Cabinet of President Adams, 
who succeeded Washington as the President of the United 
States. He was nominated by President Adams to the addi¬ 
tional office of Chief Justice of the Supreme Court in 
January, 1801 He held both offices during the final weeks 
of the Adams admimsti ation In November, 1800, Adams 

>vas defeated m the Presidential election and Jefferson, 
author of the declaration of American Independence and 
leader of the Republican party was elected as President. 
The Federalists who had been the ruling party in control 
of the destiny of the country till then faced a future m which 
•the country was no longer to be theirs to rule They still 
had a card up their sleeves Until the inauguration of the 
New President on 4th March, Adams would still be President 
and Congress would still be Federalist Congress hastily set 
about providing for the future of many faithful Federalists 
Following a plan of Hamilton, the mastermind of the 


I -a (1803) 1 Cranch 137 = 2 L Ed. 60 
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Federalists, they passed a law—the Judiciary Act of 1801— 
creating many new Federal District Couits lhe Judges 
were to be appointed for life, so that the) 7 could not be re¬ 
moved by the incoming Republican administration. As 
Jefferson, still sitting at the head of the Senate pointed out, 
there were at that tune already moie Federal Courts than 
the country xieeded, but that had nothing to do with the plan. 
The mam purpose was to fill the new posts with Federalists. 
The law was hurriedly passed and the judges were appointed 
Time was passing swiftly and by the evening of 3rd March, 
several of the commissions had not yet been signed Late 
mto the night, Chief Justice Marshall, acting as Secretary 
of State, sat at his desk filling out the commissions and sign¬ 
ing them Jefferson chose Le\i Lincoln as his Attorney- 
General, gave him his watch and ordeied him to take posses¬ 
sion of the State Department on the stroke of midnight wfiiun 
Jefferson would become President. At midnight, Lincoln 
dramatically entered Judge Marshall’s office “I have been 
ordered by President Jefferson,” he said solemnly, "to take 
possession of the office and its papers ” “Why, Mr. 
Jefferson has not yet qualified,” exclaimed the startled 
Chief Justice and Secretaiy of State “It is not yet twdve 
o’clock” and he drew out his watch. 

Thereupon Levi Lincoln drew out his and showed it 
to Marshall “This is the President’s watch,” he said, “and' 
rules the hour.” 

John Marshall looked Jongmgly at the unfinished com¬ 
missions on his desk But m his pocket he had a few of 
the commissions and the men who finally received them were 
called “John Adams’ midnight Judges” Among the papers 
left on the table were seventeen commissions as Justices of 
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the Peace, which had been duly sealed by John Marshall 
as Secretary of State John Madison, the new 
Secretary of State, refused to deliver them after the close 
of the Adams administration William Marbury was one 
of these midnight appointees and he brought an action in¬ 
voking the original jurisdiction of the Supreme Court to 
secure a writ of mandamus to compel Madison to deliver his 
commission The writ of mandamus was the usual remedy 
to compel executive officeis to perform ministerial acts. 
Thus aiose the case of Marbiay v Madison , the most famous 
case m American judicial annals. 

Jefferson's Government repealed the Judiciary Act of 
1801 and dui mg the debates in the Senate and the House the 
Federalists asserted the power of the Supreme Court to de¬ 
clare Acts of Congress unconstitutional The Republicans 
disputed this proposition and propounded the theory that the 
three departments of the State being co-equal and co-ordi¬ 
nate “the legislature had the exclusive right to interpret the 
Constitution m what regards the law-making powers and the 
judges are bound to execute the laws ” Judicial review of 
legislation thus hovered like an impending doom m the whole 
course of the debate The Federalists asserted that the 
repeal of the Judiciary Act of 1801 would be invalidated by 
the Supreme Court The Jeffersonians passed another law 
suspending the session of the Supreme Court by fourteen 
months to discourage any of the displaced circuit judges from 
attacking the validity of the Repealing Act before the Court 
The Republican fear was expressed by Jefferson who ob¬ 
served “The Federalists have retired mto the judiciary as 
a stronghold and from that battery all the works of Repub¬ 
licans are to be beaten down and erased ” Marshall made 
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up his mind to give effect at the eaihest oppoi (unity to the 
power of judicial leview pioclaimed by the Federalists 

That opportunity came to him in Mcnhiu y \ Madman 
It might be supposed that John Mai shall, who as Secretary 
of State had been responsible for the failure to delncr the 
Commission, would refuse to sit on the because of Ins 
personal connection with it Nevertheless, with charactuis- 
tic boldness, he proceeded to seize the opportunity believing 
as he did that constitutional opportunity knocked but once 
He held, first, that Marbury had a right to the Commission 
because the appointment was legally completed with the 
signing and sealing of the commission and that the Govern¬ 
ment was acting illegally m withholding it Secondly, he 
held that mandamus was unquestionably the appiopnate 
remedy Thirdly, he held that undei S 13 of the Judi¬ 
ciary Act of 1789, invoked by Marbury. the Couit had been 
expressly granted jurisdiction to issue the writ of mandamus 
to any person ‘holding office under the authority of the United 
States’ and so to the Secretary of State u'ho definitely came 
within that description He then proceeded to observe that 
“if this Couit is not authorized to issue a writ of mandamus 
to such an officer, it must be because the law' is unconstitu¬ 
tional and so void ” He then argued that the Constitution 
prescribed specifically the Supreme Couit’s original 
jurisdiction, that this jurisdiction did not include the 
power to issue writ of mandamus to federal officials 
and that Congress had no powder to alter this 

jurisdiction Therefore, the attempt of Congress in 

the Judiciary Act of 1789 to give the Supreme Court autho¬ 
rity to issue wonts of mandamus to public officeis “appears 
not to be warranted by the Constitution ” Consequently, 
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Marbury’s application for a mandamus was dismissed, Thus, 
while the application before the Court was dismissed, an Act 
of Congress, the Supreme legislative body of the nation, had 
been pronounced unconstitutional and void John Marshall 
contrived to manage the situation with great adroitness and 
judicial statesmanship He had proclaimed the power of 
judicial review while deciding the immediate issue m favour 
of the administration If he had issued the writ of ma?ida- 
mus, a piquant situation would have arisen for the adminis¬ 
tration would m all probability have flouted the authority 
of the Court Moreover, m declaring void a portion of a 
statute on the ground that it gave the Court authority m 
excess of Constitutional limitation, he evaded any possible 
charge that the Court was engaged m self-aggrandizement 
of power With such judicial statesmanship John Marshall 
effected the coupd’etat The doctrine of judicial review 
destined to establish the sovereignty of the judicial power 
was safely launched and equipped for future conquests 

As is to be expected the doctrme of judicial review was 
extiemely unpalatable to the legislature and the executive 
Jefferson, who was not deceived by the adroitness of Marshall 
m Marbury’s case , even entertained the idea of removing 
Marshall from the Supreme Court by the process of im¬ 
peachment Impeachment proceedings were started against 
Samuel Chase, associate Justice of the Supreme Court, and 
when they ended m acquittal the projected unseating of the 
Chief Justice had to be abandoned 

During his career on the Bench, which extended over a 
peuod of more than three decades from 1801 to 1835, Mar¬ 
shall invalidated only one Act of the Congress and that was 
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in. Marhtrv v Machs on He pionouncod upon the consti¬ 

tutionality of several state enactments. Iv\cn here his 
doctime of judicial review encounteicd stilt opposition. 
In 1832 , the Colossus of Judicial Renew had to suffer the 
mollification of having a mandate of the Supieme Court, 
which had become known as “Marshall’s Couit.’ openly 
flouted by the State of Georgia The State of Georgia was 
bent upon dispossessing and destroj mg the Cheiokce Indians 
Mat shall held m Worcester v Gcoujia that ?m is~ 
diction ovei the Cherokee Indians had been confided exclu¬ 
sively to the Federal Government and that the Cherokee 
nation was a distinct political community within which “the 
law r s of Georgia can have no force” and set aside Worcester’s 
conviction by the State for residence upon Indian lands 
without a license from the State of Georgia Georgia openly 
flouted this decision, refusing either to appear at the bur of 
the Court or to order Worcester’s release Jackson, who 
was then the President of the United States, refused to take 
any steps to give effect to the decision, saying “John Marshall 
has made his decision, now let him enforce it ” 

(B) Chief Justice Taney 

Chief Justice Taney who succeeded Mai shall was a 
Democrat and was the appointee of President Jackson. 
The next significant development m the doctrine of judicial 
review took place m his time Taney was essentially a 
supporter of State rights and is credited with the invention 
of the magic concept of “police power” m the name of which 
State legislation intended to promote public health, safety 
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or moials may be upheld though there may be no expicss 
constitutional wairant foi the exeicise of such power. He 
thereby laid the foundations for counteracting many of the 
doctrines enunciated by John Mai shall Even he, however, 
invalidated one enactment of the Congress and the manner in 
which it was done pio\ed fateful for the future of judicial 
review. Tins happened in the famous Drcd Scott Cased 

The political and hisloncal background of that case is 
noteworthy In April, 1803, the United States, while 
Jefferson was the President, purchased foi 15 million dollars 
under a treaty with Napoleon Bon&paite, then Emperoi of 
Fiance, the entire territory of Louisiana Napoleon was 
about to embark on a war with England and had no hopes of 
being able to protect the Louisiana territory so far away in 
North Amenca as he had no means of contending with the 
British fleet. So he sold that territory, which was m itself 
a vast empire as big as the United States itself was at that 
time Out of this territory were finally carved out the 
States of Louisiana, Arkansas, Missouri, Iowa, South Dakota, 
Nebraska, Kansas and Oklahoma, with great portions of 
Colorado, Montana, Wyoming, North Dakota and Minnesota 
A great deal of this territory was practically unexplored in 
1803 and it was only by gradual colonisation that all these 
States arose In 1819, Missouri applied for recognition of 
its statehood and admission into the Union At that tune 
the schism between the slave-owning states of the South and 
the free Northern States was assuming alarming proportions 
The admission of Missouri was likely to disturb the existing 
balance between free and slave States After considerable 
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controversy as to whether the introduction of M.iuiy c hould 
be forbidden m that State as a condition of its adnu-non to 
the Umon, a compromise was effected By that c oinpromise, 
which was embodied m an Act of the Congress Mi-'oin i vvis 
admitted as a slave State but slaver} forbidden forner 
in the remaining poition of the Louisiana purchase above 
the parallel of 3 b 0 "o' noith latitude, an OKtowun oj ih<* 
line forming the southern boundary' of Missouri. Ibis is 
known as the Missoni 1 compromise, winch was reached 
during the Presidentship of Mtimoc Whether Congress 

had power to prohibit slavery m the icmtoiies was a moot 
question In 1857, on the eve of the Cud Wai tins ques¬ 
tion was considered m Dud Scott v Sand foul,' and it was 
hoped that by the Supiemc Court settling the constitutional 
dispute civil war could be a\eitcd 

The decision was given m an atmosphere surcharged 
with political excitement Drcd .Scott was a Xegro slave, 
and was the property of Di Emerson of Missouri In 
1834, Emeison took Scott to Wisconsin tcrutory which was 
free soil under the Missouri Compionnse Eventually 
Emerson returned to Missouii and on his death the slave 
became the property of Sandford a citizen of New Yoik 
In 1854, Scott brought in the United States Cncuit Court 
for Missouri a suit against Sandford claiming his freedom 
on the ground that by having been taken in 1834 to free terri¬ 
tory where slavery could not exist he had automatically be¬ 
come free The matter came up m appeal before the 
Supreme Court The Federal Court below’ would have 
jurisdiction to entertain the suit, onl } if it invoked citizens 
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of different States. Sandford’s contention was that the 
Negro was not a citizen of Missouri and so his suit should 
be dismissed for want of jurisdiction. Chief Justice Taney- 
held that Scott could not sue as he was not a citizen, first 
because he was a Negro, and second, because he was a slave 
Even if a Negro was a free man, he could not be a citizen 
according to Chief Justice Taney That would have sufficed 
for the disposal of the case but would not have settled the 
controversy as to federal power over slavery m the States 
So Taney considered at length the second reason, namely, that 
Scott was not a citizen because he was a slave Federal 
authority m the Louisiana territory was limited by the Con¬ 
stitution The Fifth Amendment laid a restriction upon 
federal power by providing that “No person shall be deprived 
of life, liberty or property without due process of law ” 
Tan ay, C J., held that this guarantee of due process was in¬ 
fringed by the Missouri Compromise Act “An Act of 
Congress,” said the Chief Justice, “which deprives a citizen 
of the United States of his liberty or property, merely be¬ 
cause he came himself or brought his property into a parti¬ 
cular territory of the United States, and who had committed 
no offence against the laws could hardly be dignified with 
the name of due process of law ” The Federal Govern¬ 
ment thus could not lawfully exclude slavery from any of 
the Federal Territories and the Missouri Compromise Act 
was void So Dred Scott’s residence on “free ” soil had 
not made him a free man, since actually slavery had not been 
lawfully excluded from Wisconsin territory 

This decision was obviously a political decision intended 
to placate the Southern States which were bent upon per¬ 
petuating slavery m their territories It could not, how- 
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eve", close the schism between the Northern and Southern 
States When in 1860, the Republican party candidate, 
Abiaham Lincoln, was elected President, the Southern 
States which stood for slavery seceded but were routed m the 
Civil War that followed In 1865, the Thirteenth Amend¬ 
ment to the Constitution was passed abolishing the institution 
of slavery throughout the United States. The extreme 
Republicans, known as the Radicals, were not content with 
that They wanted to ensure justice to the liberated Negroes 
To piotect their pi Nate and Civil Rights, the Fourteenth 
Amendment was passed. This provided, inter alia, that no 
State should “deprive any person of life, liberty or pioperty 
without due process of law ” The clause guaranteeing due 
process of law was borrowed from the Fifth Amendment, 
the same injunction which there was lodged against the 
federal government, now being applied as a limitation# upon 
the power of the States This was intended as a warning 
to the States not to discriminate against Negroes. 

(3) Vicissitudes of Due Process 
(A) Procedural Due Pioccss 
(i) History of the Concept 

Maqna Chaita —The concept of due process of law is 
to be tlaced to the Magna Charta of 1215 In Chapter 
XXXIX of the charter it was provided that “No free man 
‘should he ai jested or imprisoned or disseised or outlawed ot 
exded oi m any v ay molested, noi will we go upon him, nor 
"'ll we send upon him, except upon a legal judgment of his 
peers or by the justices of the King m cases m which this 
ha< been the common proceduie, the law of the land m effect 
eiervuhcre and accepted as such.” The phiase “due pro- 
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cess of law” did not occur m the Magna Charta Magna 
Charta as a charter of English liberty was confirmed by 
successive English monarchs and it is m one of these confir¬ 
mations (28 Edw. Ill Chap 3) known as ‘Statute of West¬ 
minster of the liberties of London’ that the expression “due 
process of law” appears for the first time Sir Edward 
Coke was of the opinion that the expressions ‘law of the 
land’ and ‘due process of law’ have the same meaning The 
Petition of Right of 1628 prayed that “freemen be imprison¬ 
ed or detained only by the law of the land or by due process 
of law and not by the King’s special command without any 
charge ” Due process of law was thus understood as a 
limitation upon the arbitrary power of the King or the exe¬ 
cutive. 

Due Process m the American Constitution .—The 
framers of the American Constitution did not put the “Due 
Process” clause into that instrument. The clause was 
included in the Bill of Rights and appears m the Fifth 
Amendment adopted in 1791 as a limitation upon the federal 
power A similar limitation upon the states was introduced 
by the adoption of the Fourteenth Amendment m 1868 
The two Amendments are quoted below 

Fifth Amendment —“No person shall be held to ans¬ 
wer for a capital or otherwise infamous crime, unless on a 
presentment or indictment of a grand jury, except in cases 
arising in the land or naval forces, or in the militia, when in 
actual service in time of war or public danger, nor shall any 
person be subject for the same offence to be twice put in 
jeopardy of life or limb, nor shall be compelled in any cri¬ 
minal case to be a witness against himself, nor be depnved 
pf life, liberty pr property, without due process of law, nor 
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shall private propeily be taken for public use without just 
compensation 

Fourteenth Amendment —“All persons born or natu- 
lalizcd m the United States, and subject to the juusdiction 
theieof, are citizens of the United States and of the State 
wherein they reside No state shall make or enforce any 
law which shall abridge the pnvileges or immunities of citi¬ 
zens of the United States, no? shall any State deprive any 
person of life, liberty or property, without due process of 
law, no? deny to any person within its pu isdiction the equal 
piotection of the laws ” 

Due Piocess as a rest?amt on Legislative Power —The 
first case m which the Supreme Court of the United States 
considered the Due Process Clause of the Fifth Amendment 
was Murray's Lessee v Hoboken Land and Improvement 
Co c 0 The Collector of the port of New York hacf been 
found to owe the United States a large sum of money Tn 
order to recover this debt, the solicitor of the treasury, by 
virtue of an Act of Congiess of May 15, 1820, entitled “An 
Act providing for the better organization of the Treasury 
Department” ordered a federal marshal to sell the property 
of the Collector The question was whether the property 
could be proceeded against in that way, without the interven¬ 
tion of a Court, though the procedure was sanctioned by 
legislative enactment Mr Justice Curtis observed as 
follows 

“That the wairant now in question is legal piocess, 
is not denied But is it ‘due Process of law?’ 

The Constitution contains no description of those processes 

5-9 (1855)18 How 272= 15 L Ed 372 
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which it was intended to allow or forbid It does not even 
declare what principles are to be applied to ascertain whether 
it be due process. It is manifest that it was not left to the 
legislative power to enact any process which might be devi¬ 
sed The article is a restiamt on the legislative as well as 
on the executive and judicial powers of the Government, and 
cannot be so construed as to leave Congress free to make any 
process 'due process of law'/ by its mere will To what 
pi maples, then, are we to resoit to ascertain whether this 
pioccss, enacted by Congress, is due piocess ? To this the 
answer must be twofold We must examine the Constitu¬ 
tion itself, to see whether this process be in conflict with any 
of its provisions If not found to be so, we must look to 
those settled usages and modes of proceeding existing in the 
common and statute law of England, before the emigration 
of our ancestoi s, and which are shown not to have been un- 
suited to their civil and political condition by having been 
acted on by them after the settlement of this country 

• * * * O 

It was held' that tested by the Common Law of England, 
which pei nuts piocess to issue against public debtors without 
a trial the proceedings authorized by the Act could not be 
denied to be due process of law In this case, the Couit de¬ 
parted fiom the meaning of due process as understood m 
England and held that it opeiated as a limitation not only on 
the executive but on the Legislature as well 

Procedural Due Process —In the case of 71 Lurray’s 
Lessee 10 due process was regarded as a limitation on proce¬ 
dure rather than on the substance of legislative content The 
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i equiremenl of due process was deemed to be satisfied so 
long as the manner of ciemimining mdo.idu.fi lights was 
iair and sound It is violated when the general law is 
deviated from A geneial Law, m the fdiciicvb words of 
Daniel Webstei m his aigument m the Dartmouth College 
Case 11 is “a Law which hears befoie it condemns, which 
proceeds upon mquir}'-, and renders judgment only after 
trial The meaning is, that every citizen shall hold his life, 
hbeity and pioperty and immunities under the protection of 
the geneial rules which govern society ” This concept of 
due process prescribes that Legislation involving the taking 
of life or property must Co the taking ,n conformity with 
accusfomed legal forms and practices Due Piocess is thus 
at once a pi mciple of Lav -making and a principle of Judi¬ 
cial Construction vlicie the constitutionality of a Law is 
impugned m the Courts. It guaranteed certain protective 
i.ghts to an accused person before he could be deprived of 
- his life, liberty or property Its importance m criminal 
caws is thus manifest It promised->accused persons that 
they aould not be punished m an arbitrary and indiscrimi¬ 
nate fashion and vouchsafed them the protection of long 
established criminal procedure It thus limited the manner, 
though not the substance, of Governmental action. 

( 11 ) Requu ements of Procedural Due Process 

( 1 ) Orderly course of Procedure —The settled usages 
and modes of proceeding existing m the common and statute 
law of England and transplanted m America were originally 

ii. Dartmouth College v Woodward , (i8ig) 4 Wheaton 518=4. L Ed 

firm ^ * 
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itgaided as essential for due piocess. 12 An orderly course 
of procedure, however, is not limited to proceduie sanctioned 
by settled usage. New forms of proceduie also may be as 
much due process of law as old forms, provided they give 
a person a fair opportunity to present his case 12 An 
ordcily course of proceduie lequires a public trial 14 and the 
right to engage counsel 13 

(li) Notice —A person’s legal rights should not be 
afteded b} pioceedmgs taken behind his back He should 
be guen due notice of the proceedings Notice to be suffi¬ 
cient must notify a person of the time and place, including 
the tribunal before whom a claim is to be made, apprise 
hint of the natuie of the cause against him and afford him 
sufficient oppoilumty to prepare and make his answer 10 

(*in) Healing —An opportunity to be heard is an 
essential pail of procedural due piocess 17 

(iv) Impartial Ttibunal —An impaitial tribunal is one 
of the essentials of due process of law as a matter of legal 
procedure The Judge should not have a personal interest 
in the result of the case, for that may affect the fairness of 
his decision In Turney v Ohio, 18 a law of Ohio under 
which the Judge received a part of the costs for convictions 


12 Murray v Hoboken Land Improvement Co , (1855) 18 How 272 — 15 
L Ed 372 

13 Hurtado v California, (1884) 110U S 516=28 L Ed 232 

14 Gaines v Washington, (1928) 277 U S 81 

15 Poitell v Alabama, (1932) 287 U S 45 == 77 L Ed 158 (m capital 
cases) 

16 Roller v Holly, (1900) 176 U S 398 

17. Riverside Etc Cotton Mills v Menefee, (1915) 237 U S 189 
18 (1927)273X18 510=71 L Ed 749 
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for violation of the prohibitory liquor law was held to be 
lacking m due piocess. 

(B) Extension of Due Process to Substantive Lazo. 

Judicial Review of Substantive Lazo .—Before 1850 due 
process was generally assumed to be a proceduial rathei 
than a substantive lestriction upon governmental authority 
When the protection of the Constitution had to be invoked 
for invalidating legislative action encioachmg upon proprie¬ 
tary rights and vested mteiests, Article 1, section 10 of the 
Constitution 1 elating to the “obligation of contracts” clause 
used to be pressed into service That Article prowdes that 
“No state shall pass any bill of attaindei, ex post 

facto law, or law impairing the obligation of contracts 

” This “contract clause” was successfully invoked 
m Fletcher v Peck 19 to strike down a Legislative enact¬ 
ment of the State of Georgia The Legislature of that 
State m 1795 made a grant of certain public lands to James 
Gunn This grant was obtained by bribing all the Legis¬ 
lators The propelty passed through several hands. In 
1796 the Act of 1795 was repealed on the ground that its 
passage had been obtained by bribery of the Legislator 
The validity of the latter Act was questioned Marshall, 
C J , held ‘,A Law annulling conveyances between indi¬ 
viduals and declaring that the grantors should stand seised 
of their former estates, notwithstanding those grants, would 
be as repugnant to the Constitution, as a Law discharging 
the vendors of property from the obligation of executing 
their contracts by conveyances ” It was further held that 


19 (1810) 6 Granch 87=3 L Ed 162 
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a grant from the slate was not excluded fiom the operation 
of the provts.on Marshall, C J , further observed 


It may well be doubted, whether the nature of society 
and of government does not prescribe some limits to the 
legislative power, and if any be prescribed, where are they 
to be found, if the property of an individual, fairly and 
honestly acquired, may be seized without compensation ? 
To the Legislature, all legislative power, is granted, but the 
question, whether the act of transferring the property of an 
individual to the public ,, be m the nature of Legislative 
power, is well worthy of serious reflection ” 


Dartmouth College Case —In Dartmouth College v 
Woodward 20 a religious and literary institution had been in¬ 
corporated by Royal Charter on the faith of which large con¬ 
tributions were made and property was conveyed to the cor¬ 
poration, the Dartmouth College By an Act of the Legisla¬ 
ture of New Hampshire passed in 1816 the management and 
•application of the funds of this eleemosynary institution, 
which were placed by the donors m the hands of trustees 
named in the charter, and empowered to perpetuate them¬ 
selves, were placed by that Act under the control of the Go¬ 
vernment of the State The will of the state was substituted 
for the will of the Donors, m every essential operation of the 
College It was held that the Act was “subversive of that 
contract, on the faith of which property was given” by the 
' donors to the institution 


In Terrett v Taylor 21 a Legislative enactment of the State 
•of Virginia attempting to take title to certain lands of the 


20. (1819) 4 Wheaton 518=4 L Ed. 629. 
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disestablished Episcopal Church was stiuck down by Justice 
Story who held that the contract clause imposed restiictions 
upon the state’s legislative authority. 

Due Process clause in Ftfih Amendment , Extension to 
Substantive Law —About 1850 the piotection of \cstcd 
rights, i e , fundamental rights, became associated with the 
due process clause of the Fifth Amendment In the Drcd 
Scott Case- 2 Chief Justice Taney construed the “due process 
clause’’ m the Fifth Amendment as prohibiting the fedcial 
government from imposing restrictions upon propel 1} in 
slaves within, the territories In Hepburn v Gmzvold 2 this 
due process clause was invoked in holding m\ ahd federal legal 
tender legislation of 1862 The legislation m question at- 
tempted to make treasury notes a legal tcndei foi the payment 
of debts and it was contended that as applied to contracts made 
before its passage, the Act of 1862 was unconstitutional 
This contention was upheld on the ground, vitci aha, that 
the Fifth Amendment forbids taking pm ate property for 
public use without just compensation oi due process of Law. 
The Drcd Scoff and Hepburn cases repiesented a radical de¬ 
parture m the historic meaning of due process Due process 
was sought to be given a substantive content so as to make 
it a guarantee against unreasonable legislative interfeience 
with private property and a constitutional limitation upon 
legislative capacity to interfere with vested rights When 
attempts were made to import this meaning into the due 
process clause of the Fourteenth Amendment wdnch provides 

22 (1857) 19 How. 393=15 L Ed 691. 

23 (1870) 8 Wall 603=19 L Ed. 513 This view was superseded in 

Parker v. Davis, 1871) 12 Wall 457=20 L. Ed. 287 , Jmlhard v_ 
Greenman, (1884) r to U S. 421 = 28 L. Ed 204 - . , t 
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for a federal guarantee against arbitrary state action inter¬ 
fering with individual rights,, the Courts resisted for a time 
such attempts and sought to confine due process to “Proce¬ 
dural ” due process , 

(lii) Foiutecnih Amendment and Due-Process. 

The Slaughterhouse Cases 24 —The meaning of the 

Fourteenth Amendment was first considered by the Supreme 
Court m the Slaughterhouse cases The Legislature of 
Louisiana enacted a law whereby it created a corporation, 
the Crescent City live-stock landing and Slaughter-House 
Company, to which it granted a monopoly within the city 
of New Orleans of the landing and slaughtering of animals 
intended for food The butchers of New Orleans, through 
the Butchers' Benevolent Association, contested the validity 
of the Act on the ground that -ot was contrary to the Four- 
teentli Amendment to the Constitution One of the conten¬ 
tions was that the statute m question im olved a violation of 
the privileges and immunities clause of the Fouiteenth 
Amendment—“no state shall abridge the privi¬ 

leges and immunities of Citizens of the United States ,} 
The Supreme Court rejected this contention holding that 
privileges and immunities of the citizens of the United States 
should be confined to the narrow field of the privileges and 
immunities of national citizenship as distinguished from 
state citizenship. Civil liberties, it was held, appertained' 
only to the field of state citizenship and so “the right to ac¬ 
quire and possess property of every kind subject to such 
restraints as the (state) government may prescribe for the 
general good of the' whole’' was one of those rights for 

24, (1873) 16 Wallace 36=21 L. Ed. 394. 



-which, federal protection was not extended by the Fourteenth 
Amendment The argument that the Louisiana statute de¬ 
prived the plaintiff of their property without due process of 
law was lejecled With the rcmaik that “under no construction 
of that provision that we ha\e ever seen, or that wc deem 
admissible, can the restiamt imposed by the state of Louisi¬ 
ana be held to be a deprivation of property with¬ 

in the meaning of that prowsion ’’ The Court, in other 
words, was prepared only to accept the procedural mterpu- 
tation of due process and was not prepared to “constitute 
ihis com l a perpetual censor upon all legislation of the 
.states, on the civil rights of their own citizens, with 
authority to nullify such as it did not approve as consistent 
with those rights ’’ Two of the judges who dissented— 
Noah H Swayne and Joseph Bradley—observed that any 
act which banned a citizen from a lawful occupation „was a 
violation of due process Their opinions anticipated the 
day when the Supreme Court would invest due process with 
a substantive content and make of it a constitutional limita¬ 
tion upon the regulatory power of the State 

The Granger Case —The substantive conception of due 
process was pressed upon the Supreme Court again m M:mn 
v Ilhnios 25 and m the other Granger cases which came up 
before the court m 1877 A movement called the Granger 
movement was started by discontented farmers who decided 
to capture control of state legislatures to enact legislation in 
the interests of the agriculturists In the north-western 
states this movement was a success 'and the agrarian in¬ 
terests controlled the legislatures The Grangers sought 

2 5 ( i8 77 ) 94 us 112=24 L Ed. 77. ' * 
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by legislation to control railroad rates and service as m their 
opinion these public utilities were controlled by selfish 
financiers^ who operated them -at exorbitant, profit without 
regard to the interest of the farmers. Such legislation of 
the Granger-controlled legislatures was opposed by the con¬ 
servative business elements which looked upon regulator' 
legislation as dangerous radicalism In Mutm v Illinois, 2 ' 
an Act passed in 1873 by, the Granger-controlled legislature 
of Illinois fixed -the rates for the storage of gram m ware¬ 
houses located m cities,of 100,030 population or more, , The 
plaintiffs transacted business as public warehousemen with¬ 
out a license and when prosecuted for an offence under the 
Act of 1873, they contended that the statute requiring the 
said license was unconstitutional since it attempted to fix the 
maximum rates of storage Dealing with the argument 
that a statute fixing the maximum rate of storage was re¬ 
pugnant to due process, Chief Justice Waite observed 

“It is apparent that, down to the time of the adoption 
of the Fourteenth, Amendment, it was not supposed that 
statutes regulating the use, or even the price of the use of 
pm ate property necessarily deprived an owner of his pro¬ 
perty without due, process of law. Under some circum¬ 
stances they may, but not under all The amendment does 
not change the -law m this particular it simply prevents the 
slates from doing that which will operate as such a depriva¬ 
tion ” , , 

The SupremeUourt thus traced the power of regulating 
private property affected with {a public interest to the Police 
power of! the state. The “Police, power” 1S power t of 
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ihe-stale to ‘‘promote the public health, safety, morals and 
general welfare ” It is “nothing more or less than tile 
powers of government inherent in every sovereignty. 

. that is to say.the power to govern 

men and things ” The Supreme Court discountenanced 
the contention that this “police power” is controlled 01 
limited by due process of law Field, J., dissented from 
the view of the majority for, m his opinion, “If there be no 
protection, either in the principles upon which our republican 
Government is founded, or m the prohibitions of the 
Constitution against such invasion of private rights, all pro¬ 
perty and all business m the state are held at the mercy of 
a majority of its legislature ” 

Davidson v New Orleans 1 —The opinion that the due 
process clause carried only procedural implications was 
reiterated m Davidson v New Orleans. 1 In that case the 
estate of John Davidson was assessed for various parcels m 
different places for about $ 50,000 His widow and test¬ 
amentary executi ix filed objections to the assessment The 
assessment was made under a statute of Louisiana and the 
question was whether the statute was m violation of the due 
process of law provision of the Fourteenth Amendment 
The question was answered m the negative by the Supreme 
Court which accordingly upheld the' constitutionality of the 
statute and the validity of 'the assessment made thereunder 
Mr Justice Miller observed* 

“It must be confessed that the constitutional meaning 
of the phrase ‘due process of law,’ remains to-day without 
that satisfactory precision of definition which judicial deci- 
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jsions have given to nearly all the other guarantees of personal 
rights found in the Constitution of the several states and of 

the United States.The docket,of this Court 

is crowded with cases m which we are asked to hold that 
state courts or state legislatures have deprived their own 
citizens of life, liberty of property without due process of 
law. There is here abundant evidence that there exists 
some strange misconception of the scope of this provision 
as found m the Fourteenth Amendment In fact, it would 
seem, from the character of many of the cases before 
us, and the arguments made m them, that the clause is 
looked upon as a means of bringing to the test of the decision 
of this court the abstract opinions of every unsuccessful 
litigant m a state court of the justice of the decision against 
him, and of the merits of the legislation on which such a 
-decision may be founded If, therefore, it was possible to 
define what it is for a state to‘deprive a person of life, liberty 
or property without due process of law, in terms which 
would cover ever}" exercise of power thus forbidden to the 
state, and exclude those which are not, no more useful 
construction could be furnished by this or any other court 
to any part of the fundamental law ” 

No comprehensive definition of due process was, how¬ 
ever, attempted by the Court as it preferred to leave it to 
the “gradual process of judicial inclusion and exclusion, as 
the cases presented for decision shall require” That due 
process had only procedural implications was affirmed in the 
observation that “it is not possible to hold that a party has, 
without due process of law, been deprived of his property, 
when, as regards the issues affecting it, he has, by the laws 
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of the Slate, a fair trial in a Court of justice, according to 
the modes of proceeding applicable to such a case.” Mr 
Justice Bradley, however, while agreeing with the general 
conclusion, was not prepared to acquiesce in this narrow 
construction of the due process clause According to him 
the Court is entitled under the Fouiteenth- Amendment “not 
only to see that there is some process of law, but 'due pro¬ 
cess of law’,” provided by the State law when a citizen is 
depnved of his property, and that m judging what is “due 
process of lav” respect must be had to the cause and object 
of the taking, whether under the taxing power, the powet 
of eminent domain, oi the power of assessment for local 
improvements, or none of these, and if found to be suitable 
or admissible m this special case, it will be adjudged to be 
“due process of law ’ but if found to be arbitrary, oppres¬ 
sive and unjust, it may be declared to be not “due process 
of law” Even Mr Justice Miller, who delivered the 
opinion of the Court, conceded that under extreme circum¬ 
stances a regularly enacted Statute imposing a property re¬ 
gulation might be a violation of due process. He said “it 
seems to us that a statute which declares m terms, and with¬ 
out more that the full and exclusive title of a described 
piece of land which is now m A , shall be and is hereby 
vested m B ; would if effectual, deprive A of his property 
without due process of law, within the meaning of the cons¬ 
titutional provision ” - . 

(C) Revolution m Due Process . 

Fouiteenth Amendment Interpretation of —The first 
concession to the lawyers seeking to give a substantive mean¬ 
ing to due process was made m Stone v Farmers Loan & 
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Trust Co. 2 A Mississippi statute winch'had erected a 
State i ail road commission with authority to revise rates was 
impugned as being violative of the due process clause ' The 
validity of the statute was upheld Chief Justice Waite 
observed. "‘General statutes regulating the use of railroads 
m a state, or fixing maximum rates of charge for transposi¬ 
tion do not necessarily deprive the corpoiation owning or 
operating a railroad within the State of its property, with¬ 
out due process of law within the meaning of the Fourteenth 
Amendment.” At the same time he made it clear that “it 
is not to be inferred that this power of limitation or regulation 
is itself without limit Under pretence of regulat¬ 

ing fares and freights, the State cannot require a railroad 
corporation to carry persons 01 property without reward, 
neither can it do that which in law amounts to a takme of 

i '• 

private property for public use without just compensation, 
01 without due process of law^ ” This was an admission 
that the legislative regulation of private property might in 
some conceivable cncumstances constitute a violation of 
due process. Four years later, such circumstances were 
held to exist and a rail rate statute was invalidated by the 
Supreme Court in Chicago, Mihvaukee and St Paul Ry 
Co. v Minnesota 3 There a Minnesota Statute of 1887 
provided that upon complaints concerning rates by consu¬ 
mers, the Minnesota railroad commission had power sum¬ 
marily to investigate the matter complained of and to issue 
a corrective order. The Commission reduced the charge for 
hauling milk on the railroad The Minnesota Court held 


2. (r886) ri6 U S. 307=29 L Ed 636 

3. (1890) 134 U S. 418=33 L fed 970. 
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that it was .without power to considei evidence concerning 
the reasonableness of the rates established by the railroad 
commission This decision was reversed by the Supreme 
Court. Mr Justice Blatchford who delivered the opinion 
-of the Court pointed out that under the statute 

“theie was no power m the Courts to stay the hands of 
the Commission if it chooses to establish rates that are un¬ 
equal and unreasonable 55 The statute thus ‘“deprives the 
company of its right to a judicial investigation, by due pro¬ 
cess of law, under the forms and with the machinery pro¬ 
vided by the wisdom of successive ages for the investiga¬ 
tion judicially of the truth of a matter m controversy 
Therefore the question of the reasonableness of a rate of 
charge for transportation by a railroad company, involving 
as it does the element of reasonableness both as regards the 
company and as regards the public, is pre-eminently a ‘ques¬ 
tion for judicial investigation, requiring due process of lai\ 
for its detei minatioh If the company is deprived of the 
power of charging reasonable rates for the use of its pro 
perty, and such deprivation takes place m the absence of an 
investigation by judicial machinery, it is deprived of the 
lawful use of its property, and thus, in substance and effect 
of the property itself, without due process of law and in 

- i 

violation of the Constitution of the United States; and m 
so fai as, it is thus deprived, while other persons are permit¬ 
ted to receive reasonable profits upon their invested capital, 
the company is deprived of the equal protection of the 
laws.” 

On a superficial view it might appear that the Supreme 
Court was concerned here merely with a procedural due 
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process and not with a substantive limitation upon the latc- 
fbung powers of the legislature. The Commissioners 
mode of fixing rates was found to be vitiated by a procedural 
defect in that it did not provide for the right of appeal and 
the Court held that the commission could not lawfully be 
given the power to fix lates fiom which there was no judi¬ 
cial appeal Would the Court hold by parity of reasoning 
that a late fixed by the legislature itself, as distinguished 
from a commission set up by it, with no appeal to the Courts, 
would violate due process of law Such a decision would 
open the way for a judicial review of all rate-schedules,fixed 
hy legislative determination The substantive implications 
of the decision are thus obvious. As Mr Justice Bradley 
pointed out m his dissenting opinion, the majority decision 
"practically overrules Munn v Illinois.” An attempt was 
made m Budd \ New Yoik, 1 to reconcile the two decisions 
and it was pointed out that “what was said m the opinion m 
134 U S. 418 as to the question of reasonableness of the rate 
of charge being one for judicial investigation, had no refe¬ 
rence to a case where the rates aie prescribed directly by the 
Legislature ” So to complete the evolution of substantive due 
process, an opportunity had to arise for the Supreme Court 
to declare void on the ground of unreasonableness a statute 
fixing rates directly through legislative enactment In 
Reagan v. t Farmers Loan and Trust Co , G Mr Justice 
Brewer affirmed the power of the Court to “inquire whether 
a body of rates prescribed by a legislature or commission is 
unjust and unreasonable and such as to work a practical 
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destruction to light of piopcrty, and if found so to be, to 
restrain its opeiation/ On the facts the rat'* schedules 
could not be held to be umeasonable and so the constitutiona¬ 
lity of the statute was upheld The invalidation of a 
statute occurred m 1898 m Smyth v Ames r ‘There a 
Nebraska statute setting intrastate freight rates was held to 
be \oid Mr Justice Hailan delivering the opinion of the 
Couit, laid down that “while rates for the li an sport atton o* 
persons and property within the limits of a State an prima¬ 
rily for its determination, the question whether they are un¬ 
reasonably low as to deprive the carrier of its property v» >th- 
out such compensation as the Constitution secures, and there¬ 
fore without due process of law, cannot be so conclusive!} 
determined b} 7- the legislature,of the State or'by regulations 
adopted under its authority, that the matter may not become 
the subject of judicial inquiry ” The Court made a pro¬ 
tracted inquiry into the earning power of the railroads 
affected, and concluded that the law imposed rates so low as 
to be unreasonable and thus to amount to a deprivation of 
property without due process of law* 

The Fifth Amendment and substantive Due Process — 
The revolution m Due Process of Law was achieved by judi¬ 
cial interpretation of the Fourteenth Amendment Once 
the substantive conception of "due process was evolved, U 
was applied also to the Fifth Amendment containing the 
guarantee of due process against the federal government 
Tn Adair v United States / a federal statute made it a crimi- 


6-25 (1898) 169 U S 466=42 L Ed. 8ig 

1 (1908) 208 U S 161 =52 L Ed 436? Coppagc v. Kansas, (1915) 

236 U S 1 overruled m Virginian Rly Co v System Federation No 40^ 
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nal offence for an agent or officer of an interstate carrier to 
discharge an employee from service simply because of,his 
membership in a labour organisation. The statute by sec¬ 
tion 10 prohibited “Yellow dqg’’ labour contracts by which 
employees agreed not to join labour unions. Adair was 
convicted for discharging an employee from service because 
of his membership m a labour organisation The convic¬ 
tion was quashed by the Supreme Court The question was 
whether section 10 qf the Act was “lepugnant to the 5th 
Amendment of the Constitution, declaring that no person 
shall be deprived of liberty or property without due process 
of law ” Mr Justice Harlan said “In our opinion that 
section is an invasion of the personal liberty, as well as of 
the right of properly, guaranteed by that Amendment Such 
liberty and right embrace the right to make contracts for the 
purchase of the labour of others, and equally the right to 
make contracts for the sale of one’s own labour, each right, 
however, being subject to the fundamental condition that 
no contract, whatever its subject-matter, can be sustained 
which the law upon reasonable grounds, forbids as incon¬ 
sistent with the public interests or as hurtful to the public 
order, or as detrimental to the common good 

Thus the substantive conception of due process of law' 
became firmly established as a reduction upon legislative 
competency m the sphere of State legislation as well as in 
the federal sphere 

Decline of substantive Due Process —After 1937, 
there is discernible in the decisions of the Supreme Court 

( 1937 ) 300 U S. 515=81 L Ed. 78g; Phelps Dodge Corp v. N. L. R B , 
(1941) 313 US 177=85 L Ed. 127 1 - " 
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of the United States a genet al retreat ftom the uh* os <\u 
stantne due process as an nisbument for the pint* £tion oi 
vested interests against legislative mUrfmna. W>f ms- 
tance m Madden \ Kentucky the Supreme Comt had i.» 
deal with a Kentucky statute winch imposed a 1 1 \ liv itrv *> 
as great on mone) deposited m hanks outfit the State a> it 
did on mone) deposited in banks within the 1 St. »U It was 

contended on the authont) of Colgate \ flan’ey, that tin 
statute was nm within the limns of pcrnn^Mbk elassifuatto” 
and ivas icpugnant to the due process equal pint* i lion and 
privileges and immunities clauses of the Fouiteenth Ant* ltd 
ment Ovei ruling Colgate \ Ilan’eyy the Court ob-»,r>ed 
that “m the State then ieposes th» snurugnt) to mmage 
their own affairs except only as tin k quirt tin nt- of iht 
Constitution otheiwisc pioude ” In Os>h>rn \ OK'. , 
Frankfurter J , gave expiession to tht \uw that m passing 
upon social legislation the Cotnl should not use its own 
philosophy as the criterion of constitutional \ahchty. hut 
should limit its inquiry to the question whether the Siam 
lesponsible for the impugned law “has taken hold of a nnlltt 
withm her power or has reached bevond her borders to re¬ 
gulate a subiect which was none of her concern because the 
Constitution has placed the contiol elsewhere ” The judi¬ 
cial self-restraint thus exhibited has virtually ended the iugn 
of the doctrine of substantive due piocess m the field of 
social legislation The doctrine, hovvevei, still retains its 
potency m the area of civil liberties. 


2 (1940) 309 U.S. 83=84 L Ed. 5 qo 
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(4) Due Process of Law 

\ 

“Due process” has now become the, master constitu¬ 
tional slogan of the American Constitution. Originally due 
process was assumed to be a procedural restriction, upon 
governmental authority. It was understood merely as a 
procedural requirement intended to assure that no man 
would be deprived of his rights or condemned except after 
an opportunity to be heard and according to some provision 
of law. In the Dred Scott Case due process was construed 
as prohibiting the Federal Government from imposing res¬ 
trictions upon property m slaves within the territories 
This was a ladical departure in the meaning of due process 
Due process was sought to be given a substantive content 
B}' 1880 it was finally established that Due Process was 
also a substantive requirement that legislative acts should be 
“reasonable ” In Smyth v Ames, 5 a Nebraska Statute fix¬ 
ing freight rates for transportation within the State was m 
question Holding that the statute was void, Mr. Justice 
Harlam observed “While rates for the transportation of 
persons and property within the limits of a State are prima- 
lily for its determination, the question whether they are so 
unreasonably low as to deprive the carrier of its property 
without such compensation as the Constitution secures and 
therefore without due process of law, cannot be so conclusi¬ 
vely determined by the legislature of the State or by regula¬ 
tions adopted under its authority, that the matter may not be¬ 
come the subject of judicial inquiry *’ The Court made a pro¬ 
tracted inquiry into the earning power of the rail roads, 
affected and concluded that the law imposed rates so low 7 as- 

5. (1898) 169 US. 466—42 L.Ed. 8x9. , 
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to be unreasonable, thus amounting to a deprivation of pro¬ 
perty without due process of law . Due Pioccss is thus a 
formula which means that a legislation would be si nick down 
as unconstitutional if in tbe opinion of the Supri ov' Court 
it imposes unreasonable restrictions upon vested rights or 
upon liberty In the field of vested rights the Sitprcnv 
Court till about 1937 was actuated by a militant social con¬ 
servatism and invariably invalidated c ocial legislation inter¬ 
fering with proprietary rights and thus served as a bulwark 
of lanses-faiec philosophy Since 1937 how cur, a re w 
trend is discernible The Supreme Court has tinned eco¬ 
nomic policy making back to the people’s elected icpresent- 
ahves and has observed self-restraint 01 pidicial abnegation 
m the application of the Due Process clause. In the field 
of Civil Rights and liberty, however, the Due Process clause 
has retained all its pristine vigour and potency and has heen 
freeh employed to invalidate legislative restrictions upon 
liberty In West Virginia State Board of Education x 
Barnette G a statute prescribing compulsory flag salute for 
school children was held to be invalid In Meyer v. Neb¬ 
raska,' a Nebraska statute prohibiting the teaching of am 
language other than the English language to children m the 
first eight grades was held to be invalid as an abridgment of 
liberty without due process “Liberty” has been given a 
very extended meaning for it is said “without doubt hberlv 
denotes not merely freedom fiom bodily restraint but also 
the right of the individual to contract, to engage in any of 
the common occupations of life, to acquire useful know¬ 
ledge to marry, establish a home and bring up children, to 

6 - ( 1 943 ) 3*9 U S 624=87 L Ed 1628. - 

7 ( r 9 2 3) 262 US 390=67 LEd 1042. <’ ^ 
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worship God according to the dictates of his own conscience, 
and generally to enjoy those privileges long recognized at 
common law as essential to the orderly pursuit of happiness 
"by free men J The established doctrine is that this 

liberty may not be interfered with, under the guise of pro¬ 
tecting the public interest, by legislative action which is 
arbitrary or without reasonable relation to some purpose 
within the competency of the State to effect Determination 
by the legislature of what constitutes proper exercise of 
,police power is not final or conclusive but is subject to super- 
•\ ision by the Courts ” Thus the protection of due process 
is thrown round liberty understood m its widest connotation 
and in this way the absolute leign of law has been assured 
an the United States of America 

(5) Does the Indian Constitution contain a 
Due Process Clause 0 
(A) Gopalan’s Case 

Turning to the Indian Constitution, let us see whethei 
•«c have any piovision analogous to the Due Process clause 
•of the American Constitution Dr. Ambedkai, Chan man 
-•of the diaftmg committee, promised to incorporate “due 
process” in the Constitution In the diaftmg committee 
Dr Alladi Krishnaswann, one of the architects of the Con¬ 
stitution, put forward the view that the Due Process Clause 
•of the Fourteenth Amendment had gnen use to conflicting 
decisions m the United States and that the phrase had no 
•definite import He favoured the adoption of Art 31 of 
the Japanese Constitution promulgated m 1946 That Arti¬ 
cle lays down that “no person shall t be deprived of life or 

N 
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liberty except according to procedure established by law.” 
The view of Dr. Alladi prevailed and has been embodied in 
Art 21 The sponsors of American due process were not 
satisfied with this and a new article was drafted to accom¬ 
modate their views That is Art 22 of the Constitution. 
Dr Ambedkar claimed that the substance of due process 
was embodied m Art 22 which piovides for protection 
against arrest and detention m certam»cases 

The scope of Arts 21 and 22 and the question whether 
we hate a real'Due Process clause in the Indian Constitution / 
u^ere considered m the very first case decided by our Supreme 
Court I am referring to Gopalan’s Case 8 ’decided by our 
Supreme Court in 1950 In that case the petitioner was 
detained under the Preventive Detention Act (IV of 1950) 
and he applied under Art 32 of the Constitution for a writ 
of habeas corpus alleging that his detention was illegal* The 
validity of the Preventive Detention Act was assailed on 
\anous grounds Under this Act a detenu had no right to 
be represented by counsel before advisory boards, nor had 
he a right even to be heard m person for that right was 
recognized only in 1951 after the enactment of Amending- 
Act IV of 1951 

Section 14 of the Act of 1950 provided that no Court 
should allow' any statement to be made or any evidence to 
be gi\ en before it of the substance of the grounds on which 
a detention order was based This section was inconsistent 
with the tenor of Art 22 (5) of the Constitution which 
requires the detaining authority to communicate to the detenu 

8 Gofiatan, A K v. State of Madras, (1950) S C J .174 AIR fiq=o> 
S C 27 • (1950) S G. R 88. , 95 / 
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the grounds of detention to enable him to make his repre¬ 
sentations against that "order So this section was unani¬ 
mously held by the Supreme Court id be unconstitutional 
The further contention of the petitioner was that the other 
provisions of the Preventive Detention Act, though they did 
not contravene Art 22, were nevertheless invalid for they 
were obnoxious to Art 21, which requires that “no person 
shall be deprived of his life or personal liberty except accord¬ 
ing to procedure established by law.” Procedure established 
r by law was sought to be assimilated to procedural due pro¬ 
cess under the American Constitution and it was argued that 
the reasonableness of the provisions under which liberty was- 
being taken away could be questioned before the Supreme 
Court Under the Act the liberty of a person could betaken 
away and he could be preventively detained “if the Govern¬ 
ment was satisfied’ 5 about the need for preventing the detenu 
from acting in a manner prejudicial to the defence of India, 
the security of the State or the maintenance of order, sup¬ 
plies and sen ices essential to the community The suffi¬ 
ciency of the grounds of detention, at was argued, was justi¬ 
ciable under Art 21 and if the Court was not satisfied about 
it, the detenu should be released. This argument was re-' 
jected by the majority of the Supreme Court Fazl Ali, J , 
who dissented from the majority view, was piepared to 
accept this argument and to hold that the word “law” m 
Ait 21 means “universal principles of natuial justice” awl 
not merely enacted law This view practically equates Art 
21 with American Due ‘Process • The maj'ority of the 
judges, however, held that “law” m Art 21 means only posi¬ 
tive law or law made by the legislature Kama, C J , said. 
“The deliberate omission of the word “due” from Art 21 
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lends strength to the contention that the justiciable aspect of 
the law, % e , to consider whether it is reasonable or not by 
the Court, does not form part of the Indian Constitution 
By adopting the phrase 'procedure established by law’ the 
'Constitution gave the legislature the final word to determine 
the law ” The reasonableness of the law, therefore, could not 
be considered by the Courts and if the law made subjectbe 
satisfaction” of the executive authority sufficient for issu¬ 
ing orders of detention, the sufficiency or reasonableness of 
the grounds, could not be a justiciable question 

The petitioner then relied upon Art 19, clause (d) 
-for invalidating the impugned Act His contention was 

that if the Supreme Court could not considei the question of 
reasonableness under Art 21, it could do so under Art 19 
Clause ( d ) of Ait 19 confers on all citizens a right to move 
freely'throughout the territory of India subject to “reason- 
. able restrictions’ indicated m sub-clause (5) The peti¬ 
tioner asked the Court to see whether the provisions of the 
impugned Act were reasonable m the light of sub-clause (5) 
Here again the Supreme* Court took up a non-possumous 
attitude The sub-clause spoke of lestrictions but here 
the libeity was entirely taken away and not merely restiict- 
ed Art 19 tan be invoked only if there is a icstriction 
-upon the light conferred by it and not if there is a total dep- 
ri\ation Tf theie is only a lestnction the reasonableness of 
the law can be tested under Ait 19 but if there is a total dep- 
i nation of liberty, the reasonableness of the W cannot be 
tested, foi Art 21 wuuld then govern and exclude a scrutiny 
of the reasonableness of the law With the utmost respect to 
-the learned judges of the Supreme Court one may ask whe¬ 
ther there is not an anomaly here Ts not total deprivation 
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more onerous than partial deprivation or restriction 0 If mi 
the latter case the court is prepared to invalidate a law on the 
ground that it is unreasonable, should it not be pre¬ 
pared to test the 'validity of the law on the touchstone of 
reasonableness when a greater injury is being inflicted upon 
the citizen involving a total loss of his right ? Further, 
would it be straining the language too fai to stretch the 
meaning of the word “restriction’ to include a case of “total 
deprivation" which is after all only an extremely drastic 
form of restriction or restriction carried to its logical ex¬ 
treme There was another difficulty and a more foimidable 
difficulty encountered by the Supreme Court m granting relief 
with reference to Art 19 clause (d) That clause speaks of 
freedom of movement throughout the territory of India 
This is regarded as something quite different from personal 
liberty protected by Art. 21. In the opinion of the Supreme 
Court it is only a special right to freedom of mtci-State 
movement It has nothing to do with freedom of locomo¬ 
tion as such If a law deals directly with and lays restric¬ 
tions upon movement from one state in the Union of India to 
another state in the Union, then the Court can .under Art 19 
consider the reasonableness of the law But here what 
the petitioner is deprived of is freedom of movement as such 
and not merely freedom to move from one Sta<e to anolhei 
So the Article was held to have no application at all to the 
facts of the case Here again, with the utmost lespect to 
the judges, may we not point to an obvious anomaly. Is 
the freedom of movement guaranteed to the citizen only a 
- freedom which arises at the boundary of one State and ceases 
the moment that boundary is crossed- Such a right t Q 
after all a comparatively minor right and if that minor right 
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is protected by the Constitution m the sense that Courts can 
pass upon the reasonableness of restrictions imposed upon 
it, is it not anomalous that the much more valuable i lght of 
a general freedom of locomotion is denied that protection ? 

' (B) Vaidya’s Case. 

In Ram Singh v State of Delhi ,° the Punjab High 
Couit drew attention to some of the anomalies involved in 
Gopalan’s Case, but upon appeal to the Supreme Court, 
Patanjah Sastri, J , observed “The anomaly, if anomaly 
there’be m the resulting position,js inherent m the structure 
and language of the relevant articles, whose meaning and 
effect as expounded by this court, by an overwhelming majo¬ 
rity m the case referred to above ( Gopalan’s case) must now 
be taken to be settled law, and courts m this countiy will be 
serving no useful purpose by discovering supposed conflicts 
and illogicalities and recommending parties to reagitate the 
point thus settled ” The learned Judge has thus taken 
strong exception to the remarks of the court below about 
the anomalies m the decision of the Supreme Court How¬ 
ever, there seems to be something unquenchable in the 
determined efforts of the human spirit for the conservation 
and preservation of liberty Yet another effort was made 
m State of Bombay v Vaidya, 10 to widen the scope of pio- 
tection for liberty The respondent befoie the Supreme 
Court, who was released by an order of the 'Bombay High 
Court m habeas coipns pioceedmgs, had been arrested on the 
29th Apnl, 1950, under«the .Preventive Detention Act of 
1950 The grounds of detention supplied to him on 29th 

<5 (195,1) sej 374 AIR (1951) S C 270 • (1951) S C R 451. 

10 (1951) SC J 208 AIR (1951) S C 157 (1951) SCR 167. 
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April, 195G; weie expiesscd in the following teims “That 
you are engaged and are likely to be engaged in promoting 
racts of sabotage on railway properties in Greater Bombay ” 
The petitioner, who had taken up his residence in Greater 
Bombay onl}- one day prior to his arrest, contended that the 
grounds did not mention when, where and what kind of 
acts of sabotage he had ccimmitted or promoted and so’were 
not sufficient foi him to make any repi csentations' against 
the detention order In Gopalan’s case the Supreme Court 
had held that it could not at all go into the sufficiency of the 
grounds on which the detaining; authority satisfied itsdf as to 
the necessit5’ for passing a detention older In Vaidya’s case, 
however, it was held that the question whether the grounds 
furnished to the detenu were-such as to give him the earliest 
opportunity to make a representation against that order of 
detention is justiciable and is a matter which can be inquired 
Into by the Court Patanjah Sastii and Das, JJ , in vigoi- 
ous notes of dissent protested against the implication and 
the ratio decidendi of the majority iudgment They pointed 
out that if the Court were to examine the' sufficiency of 
grounds for the piirpose of making a representation,-'it 
would amount to a partial leversmg of the decision m 
'Gopalan’s case 1 Das, J , pointed out that 1 if the sufficiency 
of grounds for detention ivas not justiciable’ at the earlier 
stage when the older of detention was made, it would be 
wholly illogical to say that the intention of the Constitution 
was to make the sufficiency of the'same grounds justiciable 
ds soon as they were communicated to the detenu 

(C) Conclusion 

There Is'no doubt that Vaidya’s case marks'a retreat 
from die Inflexible position adopted by the Suprehie Couit 
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in Gopahn’s case The decision in Vaidya’s case was r<vte~ 

lated m Ujagar Singh v The Slate o) Punkah 11 (rojpo - 

Jan’s case was itself decided when the law and older situa- 

tion in the country wa*' not \ery satisfactory Ilitic i c a 

jibe against judges that the\ allow hberl\ most protection 

when the pressuie against it is least, There is a substratum 

of truth m it When our infant democracy consolidate- 

itself and the piping times of tianquilhty return to us, our 

Supreme Court may discover that after all we too hate a 

due~process clause in out Constitution. Due Process, as we 

have seen, is onl) a tounulu which enables the Court to test 

the reasonableness of laws made by the legislature. Art 

19 of our Constitution confers upon our courts the power 

of testing laws ,jn the touchstone of reasonableness That, 

m my humble opinion, is oui Due Process clause ami tin 

palladium of our liberties 1 shall show in my next lecture 

what our fundamental liberties aie and how' thev arc const!- 
\ - 

tutionally safeguarded In conclusion 1 submit that w» 
haee m Art 19 a Due Process clause m oui Constitution 
and that the Supreme Court m G opal an’s case seems to ha\e 
pushed judicial self-abnegation to the point of judicial abdi¬ 
cation. The retreat from Gopalan’s case discernible m some 
later decisions inspires the hope that m the more spacious 
times which the future may bring liberty will have the ful¬ 
lest protection under our Constitution If we are to esta¬ 
blish the absolute reign of law w^e must constantly bear in 
mind a legal maxim which is usually writ large in every 
Court of Justice. The maxim is 

"FIAT JUSTITIA RUAT CCELUM” 

(Let justice be done though the heavens should fall ) 

”• ( I 952)S.CJ 5 2i=:AIR. (195a) S O 35°=(1952PSX2R 756. 
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(1) A Jo Fundamental Rights m England 

The subject of Fundamental Rights is one which touches 
every one of us The chapter on Fundamental Rights in 
the Constitution of I^harat is one of the greatest charters of 
liberty and has made our Constitution sublime Certain 
rights vital to the freedom and well-being of the people are 
guaranteed against State interference and elevated to the 
position of Fundamental Rights enjoying special constitu¬ 
tional protection The object of these Fundamental Rights 
is to provide security and equality of citizenship to all the 
people living in Bharat and also to provide certain standards 
of conduct, citizenship, justice and fair play. They weie 
intended to assure the people that an equalitarian society is 

the ideal of our AVelfare State and that in the process of 

( 

national i econstruction there is to be no sacrifice of human 
liberty or neglect of the impoitance of the development of 
human personality 

Protection of liberty in England —It is noteworthy 
that the insertion of the chapter on Fundamental Rights in 
our Constitution marks a deliberate departure from British 
concepts on this subject As observed by Wade m his 
“Constitutional Law of England” “A British subject can¬ 
not claim his freedom to be guaranteed, but he can neverthe¬ 
less protect himself by proceeding m the courts against 
those who interfere with his liberty ” In England the sphere 


89 


The Legal Pillars oi Di mocru'V 


, 0 f liberty of the subject at any point of time is conterminous 
with the area m which Parliament leaves him free by not 
imposing any duties upon him. The executive cannot 
trench upon this sphere with impunity for by the Rule of 
Law the executne is accountable for its actions in a Court 
of Law The legislature, however, is omnicompetent and 
can in the plenitude of its wisdom impose upon the fieedom of 
the citizen an} r restrictions that social exigencies maj requite. 
This would be amply clear fiom the well-known decision 
the House of Lords m Livcrsidgc \ Anderson 1 

Lwersidge v Anderson —The issue raised m thn case 
w as as to the nature and limits of the authority of the Secre¬ 
tary of State to make orders that persons be detained under 
Regulation 18-B of the Defence (General) Regulation. 
1939 The Regulations were made pursuant to S 1 (1) 
•of the Emergency Powers (Defence) Act, 1939, winch* pro¬ 
vided that His Majesty by order m Council may “make such 
legulations as appear to him to be necessary or 

•expedient for securing the public safety the defence of the 
realm, the maintenance of public order and the efficient pro¬ 
secution of any war m which His Majesty may be engaged, 
and for maintaining supplies and sendees essential to the 
life of the community ” 

Para (1) of Regulation 18-B provided that “If the 
Secretary of State has reasonable cause to believe anv person 
to be of hostile origin or associations, or to have been recentfy 
•concerned in acts prejudicial to the public safety or the 
defence of the realm, or m the preparation or instigation 
of such acts, and that by reason thereof it is necessarv to 

i \ f . • 

. i * 
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exercise control over him, he may make an order against 
that person directing that he be detained ” 

The plaintiff, Liversidge, was detained,.by an order of 
the Secretary of State for Home Affairs, Sir* John Ander¬ 
son The validity of the detention was raised m the action 
which was one for damages for false imprisonment The 
defendant contended that by the legislation m question and 
the Regulations made thereunder, he was invested with a 
discretion in his office as Secretary -of State and if it was 
exercised m good faith, the interference with the plaintiff's 
liberty was lawful and that he was not subject to the juris¬ 
diction of the Court. This contention was upheld by the 
"House of Lords The discretion of the Home Secretary 
w as made final by the words of the statutory .regulation The 
terms of the regulation made the decision of the court as to 
The reasonableness in fact of the Home Secretary’s belief 
immaterial. It was accordingly held that it was not open 
•to the court to review the sufficiency of the grounds upon 
■which the Home Secretary believed it necessary to order the 
'"-tention of the plaintiff ' ” 

Lord Wright made the following observations 

/ 

“What is involved is the liberty of the subject Youi 
Loidships have had your attention called to the evils of the 
exercise of arbitrary powers of arrest by the executive and 
The necessity of,subjecting all such powers to judicial control 
"Your Lordships have been reminded of the great constitu¬ 
tional conflicts m the seventeenth century, which culminated 
In the famous constitutional charters, the Petition of Right, 
the Bill of Rights, and the Act, of Settlement These 
struggles did indeed involve the liberty of the* subject and 
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its vindication against arbitrary and unlawful power. They 
sprang, to state it very broadly, from the Stuart theory that 
the king was king by the Divine Right and that his powers 
were above the law Thus a warrant of arrest ‘pet specials 
mandatmn domhn reqis’ was claimed to be a sufficient justi- , 
fication for detention without trial But by the end of the 
seventeenth century the old common law rule of the supre¬ 
macy of law r was restored and substituted for any theory of 
royal supremacy All the courts to-day, and not the least 
this House, are as jealous as they have ever been m uphold¬ 
ing the liberty of the subjects But that liberty is a liberty 
confined and controlled by law, whether common law or 
statute It is, in Burke’s words, a regulated freedom. It 
is not an abstract or absolute freedom Parliament is 
supreme It can enact extraordinary powers of interfering" 
with personal liberty If an Act of Parliament, or a 
statutory regulation, like Reg 183, which has admittedly the 
force of a statute, because there is no suggestion that it is 
ultra vires or outside the Emergency Powers (Defence) Act 
1939, under which it was made, is alleged to limit or curtail 
the liberty of the subject or vest in the executive extraordi- 
naiy powers of detaining a subject, the only question is 
u hat is the precise extent of the powers given The answer 
to that question is only to be found by scrutinising the 
language of the enactment in the light bf the surrounding- 
circumstances and the general policy and object of the 
measure I have ventured on these elementary and obvious- 
observations because it seems to have been suggested on be¬ 
half of the appellant that this House vras being asked to 
countenance arbitrary, despotic or tyrannous conduct But 
in the Constitution of this country there are no guaranteed or 
absolute rights The safeguard of British liberty is in the 
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§.ood sense of the people and An the system of representative 
and responsible government which has been evolved ■ If 
extraordinary powers are here given, they are given because 
the emergency is extraordinary and are limited to the period 
of the emergency.” 

(2) American Bill of Rights 
Bill of Rights in Amenca —The Philadelphia Conven¬ 
tion of 1787, which drafted the Constitution of the United 
States, did not include therein any Bill of Rights guaranteeing 
the inalienable rights of the people This constitutional docu¬ 
ment was signed on 17th September, 1787, by the delegates 
from twelve States and was due to come into force on rati¬ 
fication by State conventions There was powerful oppo¬ 
sition to the ratification of the Constitution Patrick Hem/ 

- of Virginia dubbed the Constitution “a bastard hybrid, so 
new that it wants a name ” One of the focal points of attack 
upon the Constitution was the absence of a Bill of Rights 
James Wilson, member of the Pennsylvania delegation, tried 
to give a cogent explanation for the omission of a Bill of 
Rights in the Constitution According to him the delegates 
to the Philadelphia Convention had found a Bill of Rights 
“not only unnecessary, but nupiacticable—for who will be 
hold enough to enumerate all the rights of the people 7 —and 
when the attempt to enumerate them is made it must be re¬ 
membered that if the' enumeration is not complete, every¬ 
thing not expressly mentioried will be presumed to be pur¬ 
posely omitted ” In spite of such explanations the absence of 
a bill of rights was regarded as a serious omission For con¬ 
ciliating the anti-federalists who were opposing the adoption 
of the Constitution, the federalists adopted the technique of 
promising a series of Constitutional Amendments embody- 
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ing a Bill of Rights President Washington in his inau¬ 
gural address recommended that Congress should give care- 
ful attention do the demand for these amendments The 
first ten amendments to the Constitution after being duly 
ratified by the States came into force from 3rd November, 
1791 At that tune it was not geneially realized that these 
amendments constituted a great Bill of Rights The pre¬ 
vailing view was that they merely gave formal lecognition 
to certain traditionally accepted “natural rights” theretofore 
contained in the great English chaiters, colonial grants and 
State Bills of Right 

Jefferson summed up the relative ments and 
dements of a Bill of Fundamental Rights as follows “The 
inconveniences of the declaration are that it may cramp Gov¬ 
ernment m its useful exertions But the evil of this is 
short-lived, moderate, and, reparable The inconveniences 
of the want of a declaration are permanent, and ii reparable 
They are m constant progression from bad to woise The 
executive in our Government is not the sole, it is scarcely the 
principal object of my jealousy The tyranny of the 
Legislature is the most formidable dread at present and will 
be for many years.” It is as checks upon the legislative 
power, that Fundamental Rights are puzed by Jefferson 
James Madison who had supplied the greatest measure of 
intellect and leadership m the convention and is rightly re¬ 
garded as the “father of the Constitution” also observed* 
“Here the great and essential rights of the people are secured 
not by laws paramount to prerogative but by Constitutions 
pai amount to laws ” Fundamental Rights are thus sacro¬ 
sanct and are placed by the Constitution beyond legislative 
interference. 
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, (3) Fundamental Rights on the Continent 

Constitutions of Fraiice, etc —Continental constitutions, 
e g , those of the Fourth Republic of France, Belgium, 
Switzerland, etc , proclaim the freedom of conscience, 
liberty of person, freedom of speech and of the pi ess. Theie 
are, .however, no effective guarantees 1 against the infringe¬ 
ment of these -fieedoms ■ Judicial review of executive or 
legislative action violative of these freedoms is not contem- 
plateed by those constitutions The fundamental freedoms 
thus declared are m the natuie of hoitatory principles ex¬ 
pected to be heeded by the organs of power inasmuch as 
they are declarator}* of the will of the people or political 
soveieign 

(4) Universal Declaration of Human Rights 

The most striking event in modern times has been the 
adoption of the Universal Declaration of Human Rights by 
the general assembly of the United Nations on the 10th of 
December, 1948 This Declaration emphasizes the social 
nature of man as calling for the recognition of fundamental’ 
human rights, which are set forth m twenty-eight articles 
This declaration has had a profound influence upon consti¬ 
tution-making m recent times In November, 1949, the 
draft constitution of Indonesia was accepted at the Hague- 
convention and m the same month and year the present cons¬ 
titution was adopted by the Constituent Assembly of Bharat 
The Universal Declaration of Human Rights is an acknow¬ 
ledged source of inspiration for both these Constitutions. 

Fundamental Rights in Bharat compared with Universal 
Declaration —The Chapter on Fundamental Rights m the 
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Indian Constitution is in many respects an improvement up¬ 
on the Universal Declaration of Human Rights. 

(a) Justiciability —The provisions of the Declara¬ 
tion are sometimes stated in the idealist terms of a moial 
•code and sometimes m the more precise terms of a legal 
code There is no indication m the Declaration as to how 
the lights thus declared are to be implemented The Decla- 
lation is to be followed by a Covenant which may be expect¬ 
ed to make the implementation moie definite. At present 
the Declaration stands as an idealistic moral code 
The fundamental Rights m Part 11T of the Indian 
'Constitution, howevei, aie cleailv lusticiable rights for Aiv 
13 of the Constitution provides that “All laws inconsistent 
vuth Part III shall to the extent of the inconsistency be 
\oid ” The following obsei\ations of Pataniah Sastri, J, 
in State n) Madias v V G Naze,- put tins matter beyond 
-all doubt “Our Constitution,” obseives the learned judge 
"'contains express prowsions foi judicial renew of legisla¬ 
tion as to its conformity with the constitution Tf then the 
courts face up to this important task it is not out of anv 
desire to tilt at legislatee authont} in a crusadei’s spirit, but 
m discharge of a duty plainly laid upon them by the Consti¬ 
tution This is especially true as regards the Fundamental 
Rights as to which this court has been assigned the role of 
a sentinel on the qui vwe ’ 

( b ) Distinction between enforceable lights and dec - 
laiatory principles .—In the Universal Declaiation of 
"Human Rights the right to work, to equal pay for 
equal work and the right to an adequate standard of living. 


2 (1952) S G J. 253 A.I R. (1952) S G. 196 (X952) S.e.R. 397. 
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stand on the same footing as all other human* rights. In the 
Indian Constitution they are excluded from the chapter on 
Fundamental Rights but included m Part IV dealing with 
Directive principles Our Constitution draws a’ clear hne 
of separation between Fundamental Rights which are en¬ 
forceable by appropriate legal "action, and Directive Prin¬ 
ciples which do not give rise to justiciable rights but are 
•exhortations to the states to abide by the principles thus 
declaied The true coi relation between Fundamental 

v 

Rights and Directive Principles was stated by the Supreme 
Court in Staic of Madias v Champakam Doranajan s In 
that case the Communal G O of the State of Madras fixing 
proportionate seats m certain educational institutions for 
•different communities, was challenged as being opposed to 
“cultural and educational rights” guaranteed under Ait 29 
•of the Constitution The classification m the Communal 
G O. proceeded on the basis of religion, race and caste and 
clearly violated Art 29 (2) It was argued on behalf of 
the State that having regard to the provisions of Art 46 m 
Part IV dealing with Directive principles of State policy, 
the state is entitled to enforce the Communal GO It was 
contended that the provisions of Ait 46 override the provi- 
-sions of Art 29 (2). This contention was rejected By 
Art 37 the directive principles of state policy m Chapter IV 
•of. the Constitution are expressly stated to be unenforceable 
The provisions of Part III dealing with Fundamental Rights, 
however, have been specifically made enforceable by appro- / 
priate Writs, orders or directions under Art 32 From this 
the. Supreme Court concluded that “The, chapter on Funda¬ 
mental Rights is sacrosanct and not liable to be abridged by 
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any legislative or executive act,or order, except to the 
extent provided, in the appropnate Article in Pait III. The 
Directive, principles of State policy have to conform to and 
run as subsidiary to the chapter of Fundamental Rights.' 5 
The Supreme Court also pointed out that so long as there 
is no infringement of fundamental rights conferred by 
Part III of the Constitution, there can be no objection to 
the State acting according to the directive principles set out 
m Part IV, subject of course to the legislative and executive 
povers conferred on the State by the Constitution. 

On the floor of the Constituent Assembly the provi¬ 
sions of Chapter IV had been compared by members to pious 
Nen Year Resolutions Mr K T Shah observed that 
they were m the nature of “a cheque on a bank payable when 
able ” However it be, a clear distinction between rights 
which are justiciable and those which are not is essential and 
this has been .successfully achieved m the Indian Constitu¬ 
tion while the Universal Declaration is deficient m this 
i espect 


(c) Another feature' of difference between the Unl- 
veisal Declaration and the Indian Constitution in regard to 
fundamental rights is noteworthy The Declaration takes no 
account of citizenship for the human rights are to have um- 
^rsal application The Indian Constitution, however, distin¬ 
guishes between rights available to citizens and rights avail¬ 
able to all, citizens as well as non-citizens Rights confined 
only to the citizens are the seven freedoms under Art"' 19 and 
freedom from discrimination on the ground of religion, 
race, caste, sex or place of birth (Art 15) ; right to equahtv 
of opportunity in state employment “(Art 16) , and m the 

i 
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matter of admission to educational institutions maintained, 
by the State [Art 29 (2)] 

(5) C ha? act eristics of Fundamental 'Rights m Bharat 

We have so fay considered the general nature of Funda¬ 
mental Rights against the background of their evolution m 
various constitutions. We shall now scrutinise the signifi¬ 
cant and salient features of these rights under the Indian 
Constitution and distinguish them from ordinary legal 
rights 

Fundamental right distinguished from ordinary legal 
lights —The rights enumerated as fundamental rights m 
Part III of the Constitution are no doubt vital to the well¬ 
being and the unhindered development of human personality. 
Many rights, by no means less important than these, have not 
been specified as Fundamental Rights As observed by 
Harries, C J., “It must be remembered that a 
free man has far more and wider rights than those stated 
m Art 19 (1) of the Constitution For example, a free 
man can eat what he likes subject to rationing laws, work 
as .much as he likes or idle as much as he likes. He can 
drink anything he likes subject to the licensing laws and 
smoke and do a hundred and one things which are not includ¬ 
ed m Art 19 ” There can be no doubt that the Sphere of 
^ordinary legal rights enjoyed by the citizen is far wider than 
the ambit of fundamental rights and that is as it should be. 
There are certain significant features of distinction between , 
an ordinary right and a fundamental right which should be 
borne in mind m evaluating their relative worth. 

\a) Enforceability in Supreme Court by writs — 

Art 32 provides a guaranteed remedy for the enforcement 
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of fundamental rights and this remedial right is itself made 
a fundamental right by being included in Part III of the 
Constitution The significance of this was pointed out m 
Romesk Thappar v State of Madras 4 In an application 
for a writ under Art 32 of the Constitution, it was contend¬ 
ed by the Advocate-General of Madras that the petitioner 
instead of resorting to the Supreme Court in the first in¬ 
stance for the relief sought, should have sought such relief 
first m the High Court at Madras which under Art 226 of 
the Constitution has concurrent jurisdiction to deal with the 
-matter Negativing this contention, Patanjali Sastn, J., 
has pointed out that under Art 32 the Supreme Court has 
been “constituted the protector and guarantor of Funda¬ 
mental rights and it cannot, consistently with the responsi¬ 
bility so laid upon it, refuse to entertain applications seek¬ 
ing protection against mfimgements of such rights.” 

Thus, where a fundamental right has been assailed, re¬ 
dress can be had by appropriate writs directly from the 
Supreme Court under Art 32 The' question whether an 
application under Art 32 would be maintainable after a 
similar application under Art 226 is dismissed by the High 
Court was raised, but not decided m Janardan Reddy v. 
State of Hyderabad 3 and m Aswim Kumar v 
Atabinda Bose 6 In M K Gopalan v State of MP / 
Jagannatha Das. J , considered this question and made the'' 
following observations “It is desirable to observe that the, 

* questions above dealt with appear to have been raised before 

— _ r * & _ 
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the High Court at previous stages by means of apphcations- 
under Art. 226 and decided against No appeals to this 
Court have been taken against the orders therein Nothing 
that we have said is intended to be a pronouncement as to the 
correctness or otherwise of those orders, nor to encourage 
the practice of direct approach to this Court (except for good 
leasons) m matters which have been taken to the High Court 
and found against without obtaining leave to appeal there¬ 
from.” 

In the case of an ordinary legal right it is not possible 
to approach the Supreme Court directly nor is the 
remedy of a writ always available This was made clear 
by the Supreme Court m Ramplal v Income-tax Officer/ 
the facts of which are briefly as follows On May 5, 1948, 
the rulers of Eight Punjab States entered into a covenant 
agreeing to unite and integrate their territories m one state 
by the name of Patiala and East Punjab States Union 
(usually referred to as Pepsu ) This Union was inaugu¬ 
rated on July 15, 1948 and the ruler of Patiala became the 
Raj Pramulch An Ordinance was passed by the Raj 
Pramukh providing, inter alia, that as from'August 20, 
1948, all laws, rules and regulations having on that date the 
force of law in 'Patiala State shall apply mutatis mutandis to 
the territories of the Union The petitioner was a resident 
of Nabha, one of the states integrated in Pepsu He was 
assessed under the Patiala Income-tax Act and the tax was 
levied m respect of income which accrued in the year ending 
April 12, 1948, that is, prior to the ordinance by virtue of 
which the Patiala Income-tax Act came into force in Nabha. 
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Befoie the ordinance came into force there was no Income- 
tax Law at all in. Nabha. The petitioner, therefore, sought 
lelief by a w*il petition under Art. 32 on the giound, 
■mfer aha, that the ordinance was invalid tls it infringed the 
Fundamental light guaranteed by Ait. 31 (1) of the Cons¬ 
titution Under Ait 31 (1) no one shall be deprived of 
his moperty save under authority of law. The Supreme 
Court held that clause (1) of Art 31 is concerned only with 
deprivation of propel ty otherwise than by the imposition or 
collection of tax. So the fundamental right of the petitioner 
under Art 31 (1) is not infringed for the deprivation in 
question was attributable to taxation. The petitioner, how¬ 
ever. relied upon Art 265 which affords protection against 
the imposition and collection of taxes save by authority of 
law As to this argument the Supreme Court pointed out 
that since Art 265 is not in Chapter III dealing with 
Fundamental Rights, any right based upon it cannot be en¬ 
forced by an application to the Supreme Court under Art. 
32 Thus an ordinary right, unlike a fundamental right, is 
generally enforceable only by suit and not by writ and moie- 
over, the remedy cannot be sought m the Supreme Court 
directly 

(b) Fundamental Rights can he impaired only by 

Constitutional amendment’ —Ordinaiy legal rights may be 

impaired by legislative action Fundamental rights, how- 

-ever are immune from interference by laws made in the 

exercise of legislative power They can be impaired only 

by constitutional amendment This point was explained by 

the Supreme Court m Shan'kan Prasad v Union of India 0 
* - 
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The question arose for decision m the following circum¬ 
stances. Certain measures of agrarian reform involving 
the abolition of Zammdanes had been undertaken by the 
ruling party in some of the states The validity of these 
legislative Pleasures which may be compendiously referred 
to as Zammdari Abolition Acts, was impugned by the Zamm- 
dars who complained of the abridgement of the fundamental 
right to acquire, to hold and to dispose of property guaian- 
teed by the Constitution The High Court of Patna invali¬ 
dated the Zammdari Abolition Act passed m Bihar With 
a view to putting an end to such litigation and upholding the 
measures of agrarian reform embarked upon by the states, 
the Constitution (First Amendment) Act, 1951, was passed 
by which, inter aha, Arts 31-A and 31-B were inserted in 
the Constitution of India. The effect of these amendments 
was to make, unavailable to the Zammdars the plea of im¬ 
pairment of fundamental rights in assailing the constitu¬ 
tionality of the legislation m question. The Zammdars 
brought petitions under Art 32 impugning the Amendment 
itself as unconstitutional and void. They contended that 
since under Art. 13 any law prejudicing fundamental rights 
is void, the newly enacted law embodied in Arts. 31-A and 
31-B was itself inoperative. According to this contention 
Fundamental Rights cannot be abridged in any manner even 
by constitutional amendment Negativing this contention 
Patanjali Sastri, J., observed as follows ‘'Our Constitu¬ 
tion makers, following the American model, have incoipo- 
rated certain Fundamental rights in Part III and made them 
immune from interference by laws made by the State We 
find it, however, difficult in the absence of a clear indication 
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to the conlraiy, to suppose that they a]*o mUndcd to trnl'c 
those lights immune from Constitutional amenduunt. \ he 
terms of Art 368 ate peifcclly gcnci.il and empower Parlia¬ 
ment to amend the Constitution without any exception what¬ 
ever. Had it been intended to save the fundamental rights 
from the operation of that piousion. it would haw been pci ~ 
feclly easy to make that intention clear by adding a proviso 
to that effect In shoit, we haw here two articles each of 
which is widely phiascd, but conflicts in its operation with 
the other Haimomous construction requires that one 
should be lead as contioiled and qualified by the other. 
Having regard to the considerations achcited to aboue we 
are of opinion that m the context of Art. 13 'Haw’ must 
be taken to mean rules or icgulalions made in exercise of 
ordinary legislatne power and not amendments to the Cons¬ 
titution made in exercise of constituent powers, with the 
lesult that Art 13 (2) does not affect amendments made 
undei Art 368,” 

The above decision makes it clear that a Fundamental 
Right is not immune from constitutional amendment, but it 
also recognizes that such a right is beyond the icacli of ordi¬ 
nary legislative action. 

(c) Not liable to be destroyed by excessive taxation : 
—A tax is a compulsory exaction of money by a public 
authority for public purposes, the payment of which is en¬ 
forced by law Its purpose is to meet the general expenses 
of the State without reference to any special benefits to be 
conferred upon the payers of the tax. It is a common 
burden and the only return which the tax payer gets is the 
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participation in the common benefits of the State 10 A right 
may be atrophied or brought to extinction by excessive taxa¬ 
tion Can fundamental lights be jeopardized or destroyed 
in this way? As observed by Chief Justice Marshall of the 
American Supreme Court m M’CullOch v Maryland 11 “The 
power to tax is a power to destroy’’ Oliver Wendell Holmes, 
however, exposed the fallacy lurking in the statement of the 
colossus of judicial review when he pointed out that the 
power to tax cannot be the power to destroy “so long as the 
Supreme Court sits”. This postulates a power of judicial 
review to consider the effect of the taxation and a reserve 
power to strike down taxing statutes affecting fundamental 
rights, when they are calculated to lead to their destruction 

This question came up for consideration in Anantha- 
knshnan v State of Madias 12 In that case it was contended 
that the charge of a fee by way of levy of stamp duty for 
the privilege of pleading as advocate on behalf of suitors in 
a court offended against the provisions of Art. 19 (1) (p) 
of the Constitution. s This contention was rejected on the 
ground that the taxation in question was only for legitimate 
revenue purposes If it had been shown that the taxation 
of the exercise of a fundamental right aimed at unduly ab- . 
i tdgmg or destroying the right, it would have been 
held to be unconstitutional Rajamannar, C J , observes 
“Suppose, for instance, the stamp duty levied on a convey¬ 
ance of property amounts to 99 per cent of its value. Then 

io. Shn Jagannath v State of Orissa (1954-) S C 400, Ratilal Pana Chand' 
v. State of Bombay (1954) S.C J 480 AIR (1954) S C. 388 , (Tax; 
distinguished from ‘ Fee’ ) 

ix. (1819) 4 Wheaton 316 4 L Ed 579 
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it may become the duty of the Comt to hold that there is an 
unreasonable leslnclion on the exercise of the right oLdis- 
position Thcie is no mateiial in this case befoic ns to hold 
that the stamp duty m question is so cxccssn e or oppressive 
as to be unreasonable ” The radio decidendi is thus formu¬ 
lated 

“The question then is: How to reconcile the funda¬ 
mental lights guaianteed under Ait. 19 and the power to rax 
contamed in several provisions of the Constitution * One 
way is to hold that a tax otherwise valid does not become in¬ 
valid merely because it abridged any of the fundamental 
Tights. This way is really not a way of reconciliation; it 
practically makes the fundamental rights entirely subject to 
the power,of taxation The other way is to hold any taxa¬ 
tion of the exercise of the fundamental right which aims at 
unduly abridging or destroying such right is unconstitu¬ 
tional (Vide Giosjean’s Case 1 ?) But if the taxation i-> 
only for legitimate revenue purposes, then it is not m a lid, 
-merely because it may adveisely affect any of the funda¬ 
mental rights This way of leconcihng would leave room 
for judicial review in exceptional cases and a powder in the 
Court to declare a particular instance of taxation as uncon¬ 
stitutional ” 

(d) Fundamental Rights are not restraints upon the 
. action of private parties —In Shamdasani v. Comal Bank 
of India, 1 * the petitioner held five shares m the share capital 
uf the respondent Bank which sold away the shares to a 
third party m purported exercise of its right of lien for re- 

13 (1936) 297 US 233: 80 L Ed, 660' 

14 ^ I9 5 2 ) SG J 29. AIR (1952) SC 59- (1952) SCR 391 

106 



A 

Fundamental Fights 

covery of a debt due to it from the petitioner. The peti¬ 
tioner challenged' this action m an application under Art. 
32 as a violation of his fundamental right to property. The 
Supreme Court dismissed the petition on the ground that 
“neither Art. 19 (1) (/) nor Art 31 (1) on its true con¬ 
struction was intended to prevent wrongful individual acts 
or to provide protection against mere private conduct. ” 
The Supreme Court pointed out that the language and struc¬ 
ture of Art 19 and its setting in Part III of the Consti¬ 
tution clearly show that the Article was intended to protect 
those freedoms only against state action. The words “Save 
by authority of law” m clause (1) of Art. 31 show that the 
prohibition is directed only against unauthorized State action 
Thus Fundamental Rights are guarantees against certain 
kinds of state action and cannot be regarded as infringed by 
the injurious acts of any private individual This is the 
radical distinction between a fundamental right and an ordi¬ 
nary legal right 

Protection against state action—Meaning of State — 
( i ) Whether includes judiciary ? Article 12 defines a State 
as including governments and the legislatures at the centre 
and in the units Shah, J., observed in Ratilal v. State of 
Bombay ir “A decision of a regularly constituted court can¬ 
not be challenged as an interference with Fundamental 
Rights.” 

> (ti) Whether includes executive action From the 
definition of State in Art 12 it is clear that executive action 
can be complained of where it infringes fundamental rights 
But where the Rule of Law prevails the executive is always 


x 5 (1953) Bom. 242 
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accountable for its actions whether such action leads to the 
infringement of an ordinary right or a fundamental right. 
There is, therefore, hardly any reason why Art. 12 should 
particularize the executive in this respect Pointed atten¬ 
tion is drawn to this by Patanjah Sastn, J , in State of 
West Bengal v Subodh Go pal,™ where he observes as fol¬ 
lows “Protection against executive action is not really 
needed under systems of Government based on British Juris¬ 
prudence according to which no member of the executive 
can interfere with the liberty of a subject except in pur¬ 
suance of powers given by law. Yet our constitution- 
makers framing a written constitution conferred such pio- 
tection explicit^ by including the executive governments of 
the Union and the States in the definition of the State in 
Art 12 ” This inclusion of the executive m Art 12, how¬ 
ever, has led to much confusion m the appreciation of the 
true nature of a fundamental right 

(m) Legislative action —It is arbitrary legislative 
action that is sought to be controlled by Fundamental Rights 
This object has been achieved m America by their Bill of 
Rights As observed by Marshall, C J , in the Dartmouth 
College Case 17 

Everything that passes under the form of an enact¬ 
ment is not to be considered law' If this were so acts of 
attainder, acts of confiscation, acts reversing judgments and 
acts directly transferring one man’s estate to another would 
also be the law of the land ” Laws are to be tested by judi- 

16 ( x 954 ) sc J 127 AIR (1954) SC 92; (1954) SCR 587. 

1 7 Dartmouth College v Woodward (1819) 4 Wheaton 
510=4 L Ed. 629 

I08 



Fundamental Sights 

> 

dal review and such of them as militate against Fundamental 
Fights ate to be struck down as unconstitutional. This 
doctrine of course does not obtain in England. As pointed 
out. by Mi Justice Mathews in Hiutado’s case 18 “Consti¬ 
tutional principles applied m England only as guards against 
executive usurpation and tyranny have here become bulwaiks 
against legislation ” The essence of a fundamental right 
is thus its potency to act as a restraint upon legislative 
action. 

An anomaly pointed out—Suggestion for amendment of 
Constitution —The decision of the Supreme Couit m Shan- 
kau Prasad's casc v ' lias gi\en use to an anomaly which may 
be pointed out heic We have seen that Fundamental Rights 
are intended to be a check upon the legislatures, including 
Parliament. If they do not serve this purpose they would 
baldly be deserving of being elevated to the position of 
fundamental rights for they would then be indistinguish¬ 
able from ordinary legal rights The Supreme Court has 
now held that by a constitutional amendment Parliament can 
even abrogate fundamental rights What then is the pro¬ 
cedure prescribed for thus amending fundamental rights 7 
It has been pointed out in Shankari Pi asad’s case that there 
are thiee classes of amendments First, those that can be 
effected by a mere majority such as that required for the 
passing of any ordinary law The amendments contem¬ 
plated in Arts 4, 169 and 240 fall within this category. 
Secondly, those that can be effected by a special majority as 
laid down in Art 368 All • constitutional amendments 
other than those referred to’ above fall under this category 

-<r-- — n * . /> ■ i-<■ U t ’• I —-£—:- l 

18. Hurtado v. California (1884) 110US 516=28 L Ed 232. 

19 (i 950 & 6 .J. J 775 =(i 95 i) S C. 458 = (i 952 ) SCR 89. 
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and hate to be effected by a majority of the total member¬ 
ship of each House as well as by a majonty of not less than 
Pvo thirds of the members of the House present and rohng. 
Thirdly, those that require m addition to the special majority 
above referred to, latification by resolutions passed by not 
less than one-half of the States specified in Parts A and B 
to the provisions referred to in the proviso to Art 368. 
of the First Schedule This class comprises amendments 
The power of amending Fundamental Rights must fall under 
the second category for it cannot be fitted* into the first or 
the third. Thus Parliament alone, albeit by a special majo¬ 
rity, can abrogate Fundamental Rights which aie intended 
to serve as a restraint upon that body 1 This situation is 
anomalous -Some remedy must be found to revitalize 
Fundamental Rights It would be futile to suggest that 
they should be beyond the reach of all amendment. The 
pace of intellectual progress in recent times has surpassed all 
anticipations What is regarded as the last woid of wis¬ 
dom to-day may be discovered ere long to be a regressive or 
fallacious .idea to be consigned with expedition to the limbo of 
oblivion For this reason though we highly prize our Funda¬ 
mental rights it would be foolhardy to suggest that they 
should be embalmed or regarded as eternal and immutable. 
What, however, I would confidently suggest is that the pro¬ 
cess of amending Fundamental Rights .should be made more 
stringent by expressly, specifying Part III in the proviso 
> to Art 368, so that the third category of procedure for 
{ amendment may have to be invoked when it is sought to 
effect changes in Part III of the Constitution. This would 
obviate the present anomalous and almost comical position of 
Fundamental Rights being notionally or theoretically para- 
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mount to Parliament though Pailiament retains the actual 
power to cripple and denature them at any time. 


(6) Scope or Fundamental Rights. 

(A) Introductory . 

* 3 >. 

Contrast with American Constitution —The rights 
guaranteed by the American Constitution are expressed m 
absolute fashion. In the mteiests of orderly Government 
and for furthering the activities of a State which has trans¬ 
cended the bounds set by the doctrine of Laissez-faire, it 
became necessary to impose lestrictions upon the rights un¬ 
qualifiedly declared by the Constitution. The doctrine of 
Police powci was developed for this purpose By this 
doctrine resliictions upon Fundamental Rights may be in- 
posed by thq legislature provided such restrictions are for 
promoting public health, morality, public safety and public 
welfaie Similarly the doctrine of Eminent Domain was 
invented by the judges as a restriction upon the Fundamental 
Right of property By this doctrine the legislature would 
be warranted in authorizing the acquisition of private pro¬ 
perty by the State provided there is a public purpose and 1 
just compensation is paid to the owners affected by such 
acquisition Ill this way restrictions upon Fundamental 
Rights had to be created by judicial action in America 

In India, this lesson has been borne in mind Gene¬ 
rally in delimiting the ambit of each Fundamental Right, the- 
qualifications and reservations to which it is subject have 
been closely demarcated by the Constitution itself This may 
at first blush leave the impression that the- Fundamental 
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Lights have been greatly truncated but it must be conceded 
that American experience has been the guide m formulating 
these^ rights in the qualified manner adopted by our Consti¬ 
tution The duty of the judiciary in India, therefore, is to 
preserve these qualified freedoms against further encroach¬ 
ments This position has been well stated by Bose, J., in 
his judgment m Ram Singh v The State of Delhi 20 .Says 
that learned judge f T fully agree that the Fundamental 
Rights conferred by the Constitution are not absolute. They 
■are limited In some cases the limitations are imposed by 
the Constitution itself In others, Parliament has been 
given the power to impose further restrictions and in doing 
so to confer authority on the executive to carry its purpose 
into effect But in every case it is the rights which are 
fundamental, not. the limitations, and it is the duty of this 
Court and of all courts in the land to guard and defend these 
rights jealously It' is our duty and privilege to see that 
Tights which were intended to be fundamental are kept 
fundamental and to see that neither Parliament nor the exe¬ 
cutive exceed the bounds within which they are confined by 
the Constitution when given the power to impose a restricted 
set of fetters on these freedoms, and in the case Of the exe¬ 
cutive, to see further that it does not travel beyond the 
powers conferred by Parliament We are here to preserve 
intact for the peoples of India, the freedoms, which have 
been guaranteed to them and which they have learned 
through the years to cherish, to the very fullest extent of 
the guarantee, and to ensure that they are not whittled awav 
or brought to nought either by Parliamentary legislation or 
by executive action.” It is respectfully submitted that this 


20 (1951) SGJ. 374* AIR. (1951) SC. 270: (1951) S C.R. 451. 
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is the proper perspective in which the Fundamental Rights 
in our Constitution should be viewed. 

(B) Art. 19 of The Constitution* - 

We shall now proceed to consider the precise scope of 
■our Fundamental Rights Article \9 dealing with a group 
of seven freedoms has so far proved the most effective among 
the Fundamental Rights embodied in our Constitution. We 
shall therefore, take up first this Article for a close scrutiny 

(i) Freedom of Speech and Expression 

Clear and Present Danger Test in America —The right 
to freedom of speech has been formulated m the American 
Constitution m wide terms By judicial action its scope 
has been restricted. 

♦ 

In Gxtlow v New York , 21 the Statute whose constitu¬ 
tionality was in question punished criminal anarchy which 
was defined as “the doctrine that organised Government 
should be overthrown by force or violence ” It was held 
that the limitation upon free speech involved in the statute 
was a reasonable one. Sanford, J , observed “Reason¬ 
ably limited freedom of speech is an inestimable privilege in 
a free Government; without such limitation, it might become 
the scourge of the republic” In Strombcrg v California, 22 
a California Statute prohibiting the display of the red fiag 
as an emblem of opposition to Government /was held to be 


21. - (1925) 268 U S. 652 * 69 LEd., 1x38. 

22. (1931) 283 US 359—75 L Ed.'11x7. 
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\ioLti\e oi due process In Thomas v Colhns Rutledge, 
I., observed “As a matter of principle a requirement of 
registration m order* to make a public speech would seem 
generally incompatible with'an exercise of the right of free 
speech and free assembly.” The scope of the protection 
afforded to freedom of speech m America is stated as follows 
by Mr Justice Jackson m West Virginia State Board of 
Education y Barnette 2i “It is now commonplace, that 
censorship or suppression of expression of opinion is tole¬ 
rated by oar Constitution only when the expression presents 
a clear and present danger of action of a kind the State is 
empowered to prevent and punish.” 

Tire elf ar and present danger test was formulated by Mr 
Justice Holmes in the well-known case of Schenck v United 
States 2 '' In that case the Supreme Court passed upon the 
military censorship provisions of the Espionage Act of 1917, 
which imposed certain limitations upon press and speech 
The case involved an appeal from a conviction in the lower 
Federal Courts on a charge of circulating antidraft leaflets 
among members of the United States armed forces The 
Espionage Act made it a felony to attempt to obstruct' the 
enlistment and reciuiting services of the United States 01 to 
convey false statements with intent to interfere with militaiy 
operations Appellant’s counsel contended that the Espion¬ 
age Act violated the First Amendment guaranteeing free¬ 
dom of speech and of the Press and was unconstitutional. 

2 3 ( I 945 ) 3 2 3 U S. 516=89 L Ed 430 (Soliciting membership of 
labour union organiser’s card to beobtamedand to register with State 
officials). 

2 4 ( 1 943 ) 3*9 U S 624; Tayfor v ^Mississippi (1943) 319 U S 583. 

2 5 (1919) 249 US 47 : 63 L Ed-, 470 - . 
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, Rejecting that contention, Mr. Justice Holmes wrote 
an opinion unanimously concuried m by the Court, uphold¬ 
ing the constitutionality of the Espionage Act The right, 
of free speech he said, had never been an absolute one at 
an}’- time, m peace or m war. "Free speech would not pro¬ 
tect a man in falsely shouting fire m a theatre, and causing a 
panic ” When a nation is at war, he added "many things 
that might be said in time of peace are such a hindrance to 
its ("war) effort that their utterance will not be endured so 
long as men fight,” and "no Court could regard them as 
protected by any constitutional right ” 

But Holmes made it quite clear that the Espionage Act 
did not militate against the Amendment. He carefully dis¬ 
tinguished between permissible and forbidden speech m time 
of war "The question in every case,” he said, “is whether 
the words used are used in such circumstances and are of 

P 

such a nature as to create a clear and present danger that 
they will bring about the substantive evils that Congress has a 
right to prevent It is a question of proximity and degree ” 

In Pierce v United States, 1 the Court threw overboard 
the rule of proximate causation and adopted the rule of bad 
tendency. The case, the last of a series arising out of the 
Espionage Act, involved a Socialist pamphlet attacking con¬ 
scription and the war. It could not be shown that there 
was intent to interfere with the draft, nor was it shown that 
circulation of the pamphlet had any proximate effect on the 
war. Yet the Court, speaking through Mr Justice Mah Ion 
Pitney, held that the pamphlet might well "have a tendency 
to cause insubordination, disloyalty, and refusal of duty m 


i. (1920) 252 U.S 239. 
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the military and naval forces of the United States.” 
Brandies, j , with Holmes, J., concurring, dissented vigo¬ 
rously Quoting the Schenck opinion, Brandies, J., said 
•that it was necessary to prove “clear and present danger,” 
and that mere “bad tendency” was not enough. 

The Espionage Act was amended in 1918 The amend¬ 
ment, often refeiled to as the Sedition Act, penalized criti¬ 
cism of the Government and of the symbols of so\ ereignty 
when the criticism was made with intent to bung disrepute 
upon these symbols 01 to the nation’s war effort 1 he 
Supreme Court had occasion to pass on the Act m Abidins 
v United States 27 Here the Court icviewed a conviction 
of appellants charged with violating the Act by the publica¬ 
tion of pamphlets attacking the Government’s expeditionary 
force to Russia The pamphlets denounced the “Capitalistic” 
Government of the United States, called on the allied armies 
to “cease murdering Russians,” and advocated a general 
strike to achieve this purpose 

The majority opinion, written by Mr. Justice John 11 
Clarke, upheld the conviction and the statute. The purpose 
of the pamphlet, Clarke, J , said, was to “excite, at the 
supreme crisis of the war, disaffection, sedition, riots and 
revolution ” No such right could be protected by 
the First Amendment 

In view of the Pierce and Abrams decisions it is plain 
that in war time the Government can probably punish as 
seditious any act which it regards as interfering in any man¬ 
ner with'the war effort This is because control of public 


2-7. (1919) 250 U S. 616. 
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opinion has become necessary to the safety of the State m 
modem war. 

■ ' In normal times, however, the clear and present danger 
test may be'applied to strike down legislative efforts tending 
to the abridgement of freedom of speech and of the press. 

In Near v Minnesota , 8 the Supreme Court held un¬ 
constitutional a Minnesota statute providing for the suppres¬ 
sion of any malicious, scandalous or defamatory newspapei. 
Chief Justice Hughes cited with approval Blackstone’s state¬ 
ment that “Every freeman has an undoubted right to la y 
.what sentiments he pleases before the.public, to forbid this, 
is to destroy the freedom of the press, but if he publishes 
what is improper, mischievous or illegal, he must take the 
consequence of his own temerity.” 

In Thornhill v Alabama , e S 3448 of the State Code of 
Alabama was attacked as unconstitutional. That section 
prohibited loitering or picketing at the scene of a labour dis¬ 
pute for the purpose of influencing other persons not to have 
business dealings with the person conducting the business* 
It was struck down as unconstitutional Mr Justice 
Murphy recognized that “in the circumstances of our times 
the dissemination of information concerning the facts of a 
labour dispute must be regarded as within that area of free 
discussion that is guaranteed by the Constitution ” Refer¬ 
ring to 'the impugned provision the following observations 
were made* 


8. ( J 93 i) 283 U.S 697 75 L Ed, 1357 , Lovell v City of Griffin { 1938) 
303 U.S 444=82 L. Ed 949 (distribution of pamphlets without prior 
permission) 

g* (1940) 316 U t Sr 88^=84 L. Ed. 1093 
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“The sange of activities proscribed by section 3448, 
whether d»aipclen7ed as picketing or loitering or otherwise, 
embraces neaJy eveiy piacticable, effective means whereby 
"hose interested, including the employees dnectly affected, 
ma} r enlighten the public on the nature and causes of a labour 
dispute The safeguaidmg of these means is essential to 
the seem mg of an infoimed and educated public opinion with 
respect to a matter which is of public concern It may be 
that effective exercise of the means of advancing public 
Trow ledge may uersuade ‘•ome of those reached to refrain 
from entering into advantageous relations with the business 
establishment which is the scene of the dispute. Every ex¬ 
pression of opinion on matters that aie important lias the 
potentiality of inducing action m the interests of one rather 
than another group in societ 3 r But the group in power at 
any moment may not impose penal sanctions on peaceful 
and truthful discussion of matters of public interest merely 
on a showing that others may thereby be persuaded to rale 
action inconsistent with its interests. Abridgment of the 
liberty of such discussion can be justified only where the 
clear danger of substantive evils wises under circumstances 
affording no opportunity to test the merits of ideas by com¬ 
petition for acceptance in the market of public opinion 
We hold that the danger of injury to an industrial concern 
is neither so serious nor so imminent as to justify the 
sweeping proscription of freedom of discussion embodied 
in section 3448.” 

Dennis v United States —The test of ““clear and pre¬ 
sent danger” propounded by Mr. Justice Holmes in Schenck 
v United States has been generously applied in numerous 
•cases to protect freedom of speech and freedom of the 
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press . 10 The test was regarded not as marking the “Further- . 
most constitutional boundaries of protected expression ’ 5 but 
as representing the “minimum compulsion of the Bill of 
-Rights 5511 Since the close of* the second world war the 
judicial application of this theory has been somewhat less 
generous and the test itself seems to have undergone some 
revision in meaning The turning point may be seen m the 
recent decision of the Supreme Court of America m Denms 
v United States 12 In that case the validity of the Alien 
Registration Act, 1940 (Smith Act) was in question. The 
statute made it unlawful for any person to advocate, advise 
or teach the duty, necessity, desirability or propriety of 
overthrowing or destroying any Government m the United 
States by force or violence and penalised even a conspiracy 
to commit such forbidden acts The petitioners, leading mem¬ 
bers of the communist party, were charged with a conspiracy 
to form a party for teaching and advocating the overthrow 
of Government by force The petitioners contended that 
the statute could not stand the constitutional test of “clear 
and present danger” and that their conviction by the Court 
"below was, therefore, liable to be set aside Dealing with 
this argument, Mr Chief Justice Vmson observed as 
follows* “In this case we are squarely presented with the 
application of the 'clear and present danger’ test, and must 


io , Herndon v Lowry (1937) 301 U S< 243, Termimello v. City of Chi- 
^aeo'(ig 4 g) 337 U.S 1, Thomasv, Coll ns ('2944) 323 U S 516 89 L Fd 
430, Bridges v California ('2941) 314 U S. 252; Pennekamfiv. Florida (1946) 
328 U.S. 331, Carlson v California, (1940) 310 U.S. 106. \ 

n." Bridges v. California (314) U S. 252 at 263 

22. (2952)341 tJ.S 494-95 L Ed^ 2237 ; Harrsiades v. Shaughnessy 
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dec.de uhat the phrase imports - .Chief Judge 

Learned Hand, writing for the majonty below, interpreted 
the phrase as follows Tn each case (courts) must ask 
whether the gravity of the evil, discounted by its improbabi¬ 
lity justifies such invasion of free speech as is necessary to* 
avoid the danger . We adopt this statement of the 

rule As articulated by Chief Judge Hand, it is as succinct 
and inclusive as any other we might devise at this time. It 
'takes into consideiation those factors which we deem rele¬ 
vant, and relates their significances More we cannot ex¬ 
pect from words ” Judged by this test it was 'held that 
the impugned statute was constitutional, though it penalised 
not only the advocating of the violent overthrow of Govern¬ 
ment but even corispiiing to advocate such action m the 
future The conviction was accordingly upheld 

It is true that Mr Chief Justice Vmson has not entirely 
jettisoned the test of “clear and present danger ” Indeed 
he pays allegiance to it and only seeks to interpret it In 
reality, however, he has adopted Mr Justice Hand’s test of 
“clear and probable danger.” The danger, in other words, 
should be dear but need not be present or imminent The 
time element has thus been eliminated from the test The 
dissenting judges—Mr Justice Douglas and Mr Justice 
Black have deplored this watering down of the test which 
had for decades been the' bulwark of freedom of speech; 
Mr Justice Douglas said “Free speech—the glory of our 
system of government—should not be sacrificed on anything- 
less than plain and objective proof of danger that the evil 
advocated is imminent and on this record no one can say 
that petitioners are in such a strategic position as to have 
even the slightest chance of achieving their aims A Mr. 



Fundamental Rights 


Justice Black expressed the hope “that in calmer times when 
present pressures, passions and fears subside, this or some 
later court will restore the First Amendment liber ties to the 
high profaned place where they belong m a free society.” 

Under ihc Indian Constitution: Art. 19 Cl. (1) — 
Under Art. 19, clause (1) freedom of speech is guaian- 
‘teed. The relevant proviso makes it clear that iestnctions 
upon this right are permissible in the interests of security 
of the State, relations with foieign states, decency and mora¬ 
lity. 

This is one of the Fundamental Rights which had to be 
amended by the Constitution (First Amendment) Act of 
1951. The judicial mlerpi etation of * the original Article 
that necessitated the amendment may be buefly noticed 

Pre-Censorship Brij Bkushan v State of Delhi 12 — 
Under section 7 (1) of the East Punjab Public Safety Act, 
1949. which was extended to Delhi Province, “The Provin¬ 
cial Government or any authority authored by it in this 
behalf if satisfied that such action is necessary for the pur¬ 
pose of pieventing or combating any activity prejudicial to 
the public safety or the maintenance of public Older may, 
by order in writing addressed to a printer, publisher or editor 
require that every matter ielating to a particular subject or 
class of subjects shall before publication be submitted to 
scrutiny.” The petitioner who was the editor and publisher 
of an English weekly of Delhi, the Organiser, was served 
with an order under this Act requiring him to submit his 
papei to pre-censorship. He petitioned for the quashing 
of that order by the issue of writs of certiorari and prohibi- 

'ra. (X950) SCJ 425 A.IR. (i 95 °) S*C« 129 (1950) SCR. 605. 
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12021 to ihe Chief Commissioner of Delhi. It was held that 
the order m qveshon infringed the fundamental right of 
freedom of speech and expression conxerred by Article 
19 (1) (a) of the Constitution 

Bun .oh Cii dilution of paper —In Romesh Thcppar v. 
,iia r s of I'itdrf'Ap" ~ 5 the petitioner was the printer and publi¬ 
sher of a Bombay weekl/ known as, “The Crossroads” The 
Madras Government banned the circulation of the journal 
,in Madias State purporting to exercise poweis conferred by 
the Madras Maintenance of Publicc Order Act, 1949 It 
was held that the order infringed the fundamental right of 
fieedom of speech and expression. 

The Constitution (First Amendment ) Act, 1951.—In 
B/ij BhudianC case, as well as m Romesh Thappai’s case 
the crucial issue was whether the restrictions on the freedom 
of speech involved in the impugned Acts were covered by the 
exception m Article 19, clause (2) relating to “security of 
the State ” In Romesh Thappar’s case the Supreme Court 
intimated “We are of opinion that unless a law restricting 
freedom of speech and expression is directed solely against 
the undermining of the securitj r of the state or the overthrow 
of it, such law cannot fall within the reservation under 
clause (2) of Article 19, although the restrictions which it 
seeks to impose may have been conceived generally m the 
interests of public order.” The Supreme Court observed 
that according to this view. 

“Very nanow and stringent limits .have been set to 
peimissible legislative abridgment of the right of free speech 
and expression, and this was doubtless due to the realisa- 

13-25 (1950) S C J 418* A I R (1950) S C. 124: (^50). S GR, 594. 
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tion that freedom of speech and of the press lay at the 
foundation of all democratic organisations, for without free 
political discussion no public education, so essential for the 
proper functioning of the processes of popular Government, 
is possible. A freedom of such amplitude might involve 
risks of abuse. But the framers of the Constitution may 
well have reflected, with Madison who was the leading spirit 
in the preparation of the First Amendment of the Federal 
Constitution, that “it is better to leave a few of its noxious 
branches to their luxuriant growth, than, by pruning them 
away, to injure the vigour of those yielding the proper 
fruits 11 

\ 

The Supreme Court thus drew a line in the field of 
public order marking off the boundary between cases of mere 
disorder and cases where the security of the state was en¬ 
dangered Only in the latter case could abridgment of 
freedom of speech be regarded as permissible. 

Following these decisions of the Supreme Court it was 
held by a special Bench of the Madras High Court that 
section 4 (1) ( d ) of the Press (Emergency Powers) Act, 
1931, which was intended to curtail freedom of speech when 
it was exercised “to bring into hatred or contempt the 
Government established by law m British India or the admi¬ 
nistration of justice or any class or section of the citizens 
of India, or to excite disaffection towards the said Govern¬ 
ment” was unconstitutional and void 1 It was emphasized 
that the imposition of, restrictions for the purpose of main¬ 
taining public order falls outside the scope of authorized 
restrictions under clause (2) of Article 19 

i. Srinivasa v State of Madras AIR. (1951) Mad 7 °" ( I 95 i ) 1 ML. 
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To overcome the effect of these decisions clause (2) o£ 
Article 19 was amended so as to widen the sphere of permis¬ 
sible legislative abridgment of the right of free speech and 
expression. "Public Order” and “incitement to an offence” 
are now included m that clause so that restrictions on free 
speech may now be imposed even in the interest of public 
order or for restraining incitement to an offence, though the 
security of the state is not threatened in any way. 

The contours of freedom of expression as guaranteed 
by the Indian Constitution have considerably contracted as 
a result of the Amendment of 1951. This is because these 
contours had to be fixed m abnormal times of stress and 
strain for the country When better times dawn it should 
be our endeavour to widen the ambit of this right. It 
would be heartening to recall the words of Milton who m 
his unbounded enthusiasm for freedom of speech boldly put 
forward the thesis that truth will never be defeated in an 
encounter with falsehood Said that great poet “And 
though all the winds of doctrine were let loose to play upon 
the earth, so Truth be in the field, we do injuriously by 
licensing and prohibiting to misdoubt her strength. Let her 
and falsehood grapple, whoever knew Truth put to the worse 
m a fair and open encounter ” 

The following passage from the judgment of Mr. Justice 
Brandies in Whitney v California, 2 are well worth ponder¬ 
ing over* 

9 

“Those who won our independence believed that the 
final end of the State was to make men free to develop their 

faculties, and that in its government the deliberative forces 

_ .. _ _ / 

a (1927) 274 U S. 357 • 91 L Ed., ro95 at 1x05 
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should prevail over the arbitrary. They valued liberty bo'th 
as an end and as a means. They believed liberty to be the 
secret of happiness and courage to be the secret of liberty. 
They believed that freedom to think as you will and to 
speak as you think are means indispensable to the discovery 
and spread of political truth; that without free speech and 
assembly discussion would be futile, that with them, discus¬ 
sion affords ordinal lly adequate protection against the dis¬ 
semination of noxious doctrine, that the gieatest menace 
to freedom is an inert people; that public discussion is a 
political dut} r , and that this should be a fundamental prin¬ 
ciple of the American Government They recognized the 
risks to which all human institutions are subject But they 
knew that order cannot be secured merely through fear of 
punishment for its infraction, that it is hazardous to dis¬ 
courage thought, hope and imagination, that fear breeds re¬ 
pression, that repression breeds hate, that hate menaces 
stable government; that the path of safety lies m the oppor¬ 
tunity to discuss freely supposed grievances and proposed 
lemedies; and that the fitting remedy for evil counsels is 
good ones Believing in the power of reason as applied 
through public discussion they eschewed silence coerced by 
law—the argument of force m its worst form Recognizing 
the occasional tyrannies of governing majorities, they 
amended the Constitution so that free speech and assembly 
should be guaranteed ” 

(ii) Freedom of Movement and of Assembly. 

Externment Order —The scope of the Fundamental 
Right to freedom of movement has been considered by the 
“Supreme Court in a number of cases concerned with orders 
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o£ exterament oasscd by 1 he executive nuclei powers confer¬ 
red b) r legislative enactments. The result of these deci¬ 
sions is to lay open to judicial review the reasonableness of 
the reactions with reference to their nature and extent 
and the reasonableness of the law itself with reference to 
the conditions under which such restrictions aie permitted 
to be imposed. The substantive part of the law relating to 
the duration and territorial extent of the restrictions and the 
piocedural pait of the law relating to the circumstances and 
the manner m which the restrictions are to be imposed can 
both be subjected to judicial review. The following illus- 
ti ative cases will clarify this statement. 

(i) Influx from Pakisian ( Conirol ) Act (XXIII of 
1949) —Section 7 of the Influx fiom Pakistan (Control) 
Act runs thus “Without prej'udice to the provisions con¬ 
tained m S 57, the Central Government may, by geneial or 
special order, direct the removal from India of any peison 
who has committed, or against whom a reasonable suspicion 
exists that he has committed an offence under this Act ” 
The Act of 1949 was intended to control admission into and 
icgulate mo\ements m India of people from Pakistan. An 
Indian Citizen returning to India from Pakistan is required 
to produce a permit or a passport as the case may be before 
being allowed to enter the country If he enters the country 
without a permit or passport action may he taken under S. 
7 for his expulsion. An order passed under S 7 was chal¬ 
lenged on the ground that the Fundamental Right of the 
citizen under Art 19 (1), clause' (*)'"&> reside and settle in 
any- part-of" the territory- of .India” is thereby infringed. 
This Contention ,was upheld and S * 7 was pronounced to be 
void The:Supreme Court" observed.- .“A law which sub- 
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jects a citizen to.the extreme penalty of a virtual foifeiture 
of his citizenship upon conviction for a mere breach of the 
permit regulations or upon a reasonable suspicion of having 
committed such a breach can hardly be justified upon the 
ground that it imposes a reasonable restriction upon the fun¬ 
damental right to reside and settle m the country. The Act 
purports to control admission mto and regulate the move¬ 
ments m India of persons altering from Pakistan but S. 7 
oversteps the limits of control and regulation when it pro¬ 
vides for removal ~of a citizen from his own country ” 3 

(n) East Punjab Public Safety Act (V of 1949).— 
Section 4(1) (c) of the East Punjab Public Safety Act em¬ 
powers the Provincial Government or the District Magistrate 
to make an externment order and their subjective satisfaction 
as to the necessity of making such an order is to be final By 
sub-section (3) of section 4, an order of the District Magis¬ 
trate may remain in force for three months and the Provincial 
Government may make an order or keep alive an order made 
by the District Magistrate for a period exceeding three 
months without fixing ’ any time limit In Khate v The 
State of Delhi 4 - 25 an order of externment was passed against 
Dr. Khare, a leader of the Hindu Mahasabha, directing him 
to remove himself from and not to return to Delhi for a 
period of three months. Khare was arrested for non-com¬ 
pliance with the order A petition for a writ of habeas corpus 


3 Ebralnm Vazir v State of Bombay (1954) S C. 229 * (1954) SCR 
933 

- 4*25 (1950) S C J. 328 (1950) SC 211 (1950) S C.R. 519, See also 

Gurbachan Singh v. State of Bombay ,(l 95 2 ) SCR 737 : ( I 95 2 ) SC 221 i 
(1952) S.C J 321 (City of Bombay Police Act 1902 • Externment order 
fixing place outside State of Bombay for residence ; valid ) 
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was Lied on his behalf under Art 32 and it was argued that 
the East Punjab Public Safety Act of 1949, under which the 
•externment order was passed, was void, being an infringe 
xaent of the fundamental right under Art 19 (1) (d) of the 
Constitution “to move freely throughout the territory of 
India” For the Government it was argued that the restric¬ 
tion was'reasonable and fell within Art 19 clause (5) and 
that the Act was, therefore, infra vires 

Mukherjea and Mahajan, JJ., were prepared to hold 
that inasmuch as sub-section (3) of section 4 prescribed no 
limit to the period of time during which an externment order 
would remain m forcee if it was made or kept alive by the 
Provincial Government, its provisions were unreasonable 
and consequently the externment order was illegal. The 
majority of the judges, however, sustained the legality of the 
•order and the validity of the provisions of the Act having 
regard to the fact that though the externment order could be 
extended for an indefinite period, the Act itself was to ic- 
mam m force only up to the 4th of August, 1951 The dis¬ 
senting judges were of the opinion that the duration of the 

Act was not a relevant factor for the decision of the case 
* ■* ■» 

All the judges, however, are agreed that both the substantive 

and procedural parts of the law should be reasonable before 

the restnctions can be accepted as reasonable. 

Kama, C. J , observes thus “The law providing reason¬ 
able restrictions on the exercise of the right conferred by 
Art 19 may contain substantive provisions as well as proce¬ 
dural provisions While the reasonableness of the restric¬ 
tions has to be considered with regard to the exercise of the 
right, it does not necessarily exclude from the consideration 


♦TV 


128 


Fundamental’ Rights 


Art, 19 may contain substantive provisions as well as prose-/ 
■dural provisions /While the reasonableness of the restric¬ 
tions has to be considered witfo regard to the exercise of the 
right, it does not necessarily exclude from the consideration 
of the court the question of reasonableness of the proce¬ 
dural part of the law. It is obvious that if the law pres¬ 
cribed five years exterriment or ten years extemment, the 
question whether such period of externment is reasonable, 
being the substantive part, is necessarily for the considera¬ 
tion of the Court under clause (5) Similarly, if the law 
provides the procedure under which the exercise of the right 
may be restricted, the same is also for the consideration of 
the Court, as it has to determine if the exercise of the right 
has been reasonably restricted I do not think by this inter¬ 
pretation the scope and ambit of the word “reasonable” as 
applied to restrictions on the exercise of the right is in any 
way unjustifiably enlarged ” 

(ni) Order of Preventive Detention —There is no au¬ 
thoritative definition of the term ‘Preventive Detention’ in 
Indian Law, though as description of a topic of legislation it 
occurred m the legislative lists of the Government of India 
Act, 1935, and has been used m Item 9 of List I and Item 3 
•of List III m the Seventh Schedule to the Constitution The 
■expression has had its origin m the language used by Judges 
or the Law Lords in England while explaining the nature of 
detention under Regulation 14 ( b ) of the Defence of Realm 
Consolidated Act, 1914, passed on the outbreak of 
the First World War, which language was repeated m connec¬ 
tion with the emergency Regulations made during the last 
World War. The word “preventive’’ is used m contra¬ 
distinction to the word ‘punitive ’ To quote the words of 
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Lord Finlay in Rex v. HalhdayR “it is not a punitive but a 
precautionary measure .” The object is not to punish a man 
for having done something but to intercept him before he 
does it and to prevent him from doing it No offence is 
proved, nor any chaige formulated; and the justification of 
such detention is suspicion or reasonable probability and' 
not criminal conviction which can only be warranted by legal 
evidence 1 2 

The Constitution has dealt m detail with preventive 
detention which has thus been given a constitutional status 
“This sinister-looking feature, so strangely out of place with 
the sacrosanctity of a fundamental right and so incompatible 
with the promises of its preamble is doubtless designed to 
prevent an abuse of freedom by anti-social and subversive 
elements which might imperil the national welfare of the 
infant Republic.” 3 

How far open to judicial Review —An order of preven¬ 
tive detention undoubtedly interferes with Freedom of move¬ 
ment and as a matter of first impression one would suppose 
that its reasonableness would be open to judicial review under 
Art 19 But m Gopalan’s case, 3 it was decided by a 
majority of 5 to 1 that a law which authorizes deprivation of 
personal liberty did not fall within the purview of Art. 19, 
and its \ alidity was not to be judged by the ciitena indicated 
m that Article but depended on its compliance with the re- 


1 (1917) A C 260 at 269 

2 Vide Lord Macmillan, in Ltuersidge v Anderson, ,(1942) A.C 206 
3. Copal an's case, (1950} S G J 174 at 240 (per Patanjali Sastri, J)- 

Sre also Ram Smgh \ State of Delhi, (1951) S G J 374 (1951) S C 27 o 

(1931) S.GR 451 
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qmrements of, Arts. 21 and 22. Referring to, the argument 
that a preventive detention order was a restriction upon free¬ 
dom of movement, Mukherjea, J., said* “It is quite clear that 
the free movement spoken of in cl (d) of Art. 19 relates not 
to general rights of locomotion but to the particular right 
of shifting or moving from one part of the Indian territory* 
to another, without any sort of discriminatory barriers.” 
Freedom of inter-state movement alone was thus postulated' 
as falling within the ambit of Art. 19, clause (d) . The 
same learned judge ' m a later case, 4 however, observed 
“What Art. 19 (1) (d) of the ^Constitution guarantees is the 
free right of all citizens to go wherever they like in the 
Indian territory without any kind of restriction whatsoever. 
They can move not only from one State to another hut from *> 
one place to another within the same state and what the 
constitution lays stress upon is that the entire Indian terri¬ 
tory is one unit so far as the citizens are concerned ” This, 
it is respectfully submitted, is the proper view to take but 
the majority of the learned, judges in Gopalan’s case com¬ 
mitted themselves to the narrow view that Art 19 (1) (df 
refers only to freedom of inter-state movement and that an 
order of preventive detention by a state has to be canvassed 
only with reference to Arts. 21 and 22. 

(m) Personal liberty (Scope of Arts 21 and 22 ) 

Art 21 provides that “No person shall be deprived of 
his life or personal liberty except according to procedure 
prescribed by law”. ’ In Gopalan’s case as already explained 1 
“law” was interpreted to mean enacted law or statute law 

t 

4. Khare v The Slate of Delhi, (1950) S G.J 328 : (1950) S G. 21 r: 
(1950) S C.R. 519. 
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Art. 21 cannot thus opeiate as a restraint upon the legis¬ 
lature and can hardly be regarded as creating a fundamental 
n(r ht The situation ansing from this interpretation o 
Art 21 is comparable to what has been described by Mr. 
T usace ’ Biohson in Taylo? v Peter/ as follows _ “The 
words by die law of the land (as used in the Constitution) do 
not mean a statute 'passed for the purpose of working a 
wiong. That construction would render the restriction 
absolutely rugatory and turn this part of the Constitution 
into mere nonsense People would be made to say to the 
two Houses ‘You shall be vested with the legislative 
power of the state, but no one shall be disfranchised or 
deprived of any of the rights or privileges of a citizen unless 
you pass a statute for that purpose. In other words, you 
■shall not do the wrong, unless you choose to do it ’ 

These implications were not unknown to the learned 
Judges who decided Gopalan’s case Their interpretation of 
Art' 21 has attenuated the potency of that Article It must, 
however, be remembered that Art. 21 is to be correlated to 
Art 22 It is not “any’’ procedure prescribed by statute 
law that can impair personal liberty Ait 21 is supple¬ 
mented by Art 22 A law of preventive detention has to 
satisfy the minimum requirements of Art. 22. Clauses (1) 
and (2) of Art. 22, for instance, lay down the procedure to 
be followed when a man is arrested They ensure four things 
(o) Right to be informed regarding grounds of arrest; 
'(b )right to consult and to be defended by a legal practi¬ 
tioner of ms choice, (c) right to be produced before a Magis¬ 
trate within 24_hours - and _(4)_freedom.„from detention 


5. 4 Hill 140 at 145. 
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beyond the said period except by order of the Magistrate. 
These are all valuable safeguards to personal liberty so far 
as they go If the requirements of Art. 22 are satisfied, 
then the reasonableness of the detention order is not open 
to judicial scrutiny according to Gopalan’s case. In the 
words of Das, Jin Gopalan’s case "The only power of 
the Coin t is to determine whether the impugned law has pro¬ 
vided some procedure and observed and obeyed the minimum 
requirements of Art. 22, and if it has, then it is not for the 
Court to insist on more elaborate procedure according to its 
notion or to question the wisdom of the legislative authority 
in enacting the particular law, however harsh, unreason¬ 
able, archaic or odious the provisions of that law may be.” 

A certain measure of protection for personal liberty is 
thus \ouchsafed by Art 22 This protection can be in¬ 
voked when a person is "arrested” within the meaning of 
that word in Art 22 The meaning of "ai rested” was 
explained in State of Punjab v. Ajaib Singh G This is one 
of the most remarkable cases so far decided by the Supreme 
Court In 1949, the Union Parliament passed the Abducted 
Persons Recovery and Restoration Act with the laudable 
, object of restoring to their families persons abducted in the 
riots preceding the partition of British India By the Act 
authority was given to the executive to place alleged abduct¬ 
ed persons in the Abducted Persons Camp A tribunal was 
constituted to decide whether such persons were "abducted 
persons”’ as'defined m that Act Persons thus ascertained 
to have been "abducted” were to be sent back to Pakistan 
In State of Punjab v Ajaib Singh 6 the police entered the 

house of one Ajaib Smgh, - look away a woman by name 

» 

6 (1952) SGJ 664* (1953) SC roo (1953) SCR 254 
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Mukhtair Kaui found therein 'and lodged her in a Muslim 
-Girls’ Refugee camp purporting to take- this action under 
the Abducted Persons Recovery and Restoration Act, 1949. 
Ajaib Singh who claimed to be the woman’s father, petition¬ 
ed the Punjab High Court at Simla for a writ of habeas 
corpus praying that Mukhtair Kaur be discharged from res¬ 
traint as she was not an abducted person and that she be not 
taken out of the territory of India A Full Bench of the 
Punjab High Court, 2 held that the % Act of 1949 infringed 
the fundamental right guaranteed by Art 22 as it contained 
no safeguards mentioned m Art. 22,'such as the requirement 
of production before the nearest magistrate within 24 hours. 
On appeal by the State of Punjab this decision was reversed 
by the Supreme Court The Supreme Court held that the 
word "arrest” is not used m Art 22 as meaning any physical 
restraint. It does not, for instance, include arrest under 
warrant issued by a Court It requires that there should be 
some accusation of a criminal or* quasi-criminal nature and 
if there is no such accusation, the act of detention cannot be 
called an "arrest” for purposes of - Art 22. Das, J., 
observed as follows 

"The language of Art 22 (1) and^(2) indicates that > 
the fundamental right conferred by it gives protection against 
such arrests as are effected otherwise than under a warrant 
issued by a Court on the allegation or accusation that the 
ai rested person has, or is suspected to have, committed, or 
is about or likely to commit an act of a criminal or quasi- 
ciimmal nature or some activity prejudicial to the public or 
the state interest.” 

The result of the above ruling is that a person’s liberty 
may be taken away without an accusation that he has commit- 
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led some wrong and die law pursuant to which this is done 
need not even comply with the safeguards provided by Ai t 
22 If this is the position under our Constitution we can 
only conclude*with regret that personal liberty has been rele¬ 
gated to a back place in the scheme of Fundamental Rights 

Suggestion for improvement —It would be idle to 
pretend diat Part III of the Constitution is a charter of 
freedom if personal liberty is not safeguarded by it It is 
necessary to infuse vitality into Arts 21 and 22 It is 
also necessary to keep our feet on terra fhma and to take 
a realistic attitude to the difficulties of the Government m 
relation to the law and order situation in the country 
Bearing m mind these considerations it may be suggested 
that the w ord “an est” m Art 22 should be so defined as to 
include all forms of deprivation of personal hbei ty The 
lequirement of an accusation of wrong-domg to be levelled 
against the person deprived of his liberty as a condition pre¬ 
cedent for affording him protection under Art. 22 is wholly 
ill-conceived. A privation of personal liberty with¬ 
out even an acpusation of wrong-domg is an a fortiori case 
eminently deserving of protection by a constitutional guaran¬ 
tee. The minimum procedural requirements laid down by 
Art. 22 should be complied with even in such cases before a 
permissible abridgement of liberty can take place This, 
it is respectfully submitted, is the least that should be done 
for restoring Arts 21 and 22 to the status of a real and 
effective fundamental right 

(iv) Freedom to form Associations 

As Aristotle said long agG'-man is a~social animal- - He 
is gregarious and loves to combine With his fellowmen in 
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numerous forms of association m the course of his acti¬ 
vities. Freedom of association thus becomes a cherished 
objective of, man’s effort in the pursuit of happiness This 
freedom is recognized by Art. 19 (1) (c). In State of 
Mao ms y V C Row 7 the Supreme Court explained the scope 
of tms freedom The question arose with reference to the 
Criminal Law Amendment Act of 1908, as amended by the 
Criminal Law Amendment (Madras Act XI of 1950), S. 
152 ( b ) of the Act as amended defines an "unlawful asso¬ 
ciation 5 ’ as meaning an association "which has been declared 
by the State Government by notification m the official gazette 
to be unlawful on the ground (to be specified m the notifi¬ 
cation) that such association (?) constitutes a danger to the 
public peace, (??) has interfered or interferes with the main¬ 
tenance of public order or has such interference for its ob¬ 
ject, or {in) has interfered or interferes with the adminis¬ 
tration «f the law or has such interference for its object ' 
S. 16 required the Government to specify the grounds on 
•which an association was declared unlawful and S 16-A 
required the Constitution of an advisor}'- board. The effect 
of these provisions was to make final the subjective satis¬ 
faction of the Government as to the existence of grounds for 
declaring an Association unlawful and to debar judicial en¬ 
quiry as to the actual 'existence of the grounds specified by 
the Government in its notification 

In pursuance of the above provisions the'State Gov¬ 
ernment of Madras declared a society known as the People’s 
Education Society an unlawful association. The validity 
of the order and of the provisions of law on which it was 

1 (1952) SCJ 253 (1952) SC 196 (1952) SG-R. 597 
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-based was successfully challenged in the,Madias High Court 
by the General: Secretary of the Society.. The State Gov¬ 
ernment appealed to the Supreme Court. Upholding, the deci¬ 
sion of the Madras High Court, the Supreme Court made 
the following observations * ' 

i 1 t * 

“Section 15 (2) ( b) cannot be upheld as falling with¬ 
in the limits of authorised restrictions on the rights confer¬ 
red by Art 19 (1) ( c ) The right to form associations 
or unions has such wide,and varied scope for its exercise, 
and its curtailment is fraught with such potential reactions 
m the religious, political and economic fields that the vest¬ 
ing of authority in the executive Government to impose res- 
trictions on such right, without allowing the grounds of such 
imposition, both m their factual and legal aspects, to be duly 
tested in a judicial inquiry, is a strong element which, in our 
opinion, must be taken into account in judging the reason¬ 
ableness pf the restriction imposed by S 15 (2) ( b ) on 

; > ♦ f t * i , 

the exercise of the Fundamental Right under Art 19 (1) 
(c) , for, no summary and what is bound to be a largely one¬ 
sided review by an Advisory Board, even where its verdict 
is binding on the executive Government, can be a substitute 
for a judicial enquiry The formula of subjective satis¬ 
faction of the Government or of its officers, with an Advi¬ 
sory Board thrown in to review the materials on which the 
Government seeks to override a basic freedom guaranteed to 
the citizen, may be viewed as reasonable only m very excep¬ 
tional circumstances and within the narrowest limits, and 
cannot receive judicial approval as a general pattern of iea- 
sonable restrictions on fundamental rights " x > . 
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Thus the foimula of subjective satisfaction of the exe¬ 
cutive and constitution of an advisory board cannot be pci- 
imtted to override constitutionally guaranteed basic frccooitis* 
This was no doubt permitted m Gopalan’s case to under¬ 
mine the right to personal libeity but that was only because 
the Court found itself helpless m the face of Aits. 21 and 
22 of the Constitution. 

(v) Fundamental Right to ''Acquire, Id old 
and Dispose or Property.' 1 

The relevant articles concerned with the right to pro¬ 
perty are Arts 19 (1) (/) and 31. The right of the citum 
to "acquire, hold and dispose of’’ property is guaranteed by 
Art 19 (1) (/) Clause (1) of Art 31 prowdes that 
no person shall be deprived of his property save by 
authority of law Clause (2) of Art 31 stales that 
property shall not be taken possession of or acquired for 
public purposes under any law unless such law makes provi¬ 
sion for compensation. The right thus guaranteed had ro 
cross many hurdles m the course of judicial interpretation 
"before it could be placed on a safe basis The vicissitudes 
-of this judicial interpretation will now claim our attention. 

(or) Correlation of Art (19) ( 1 ) (/) and Art 31 . 

The First Sholapur Mills Case —The first difficulty for 
the survival of the right to property as a Fundamental 
Right presented itself in Charanjit Lai v. The Union of 
Tndia 8 The Parliament of India passed an Act known as 

8. (j 95 i)*SCJ. 29- (1950) SC 41; (1950) SCR 869 
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the Sholapur Spinning and Weaving- Company (Emergency 
Provisions) Act (Act XXVIII of 1950). 



delegate the Government of Bombay' to take control of the 
properties of the Sholapur Spinning & Weaving Co , Ltd., 
Sholapur, in the State of Bombay The Company was not 
being properly managed and a closure of the Mill appeared 
inevitable In those circumstances, to prevent the inter¬ 
ruption of the production of an essential commodity like 
textile goods, this Act was passed A shareholder of the ; 
company sought relief under Art 32 of the Constitution 
against the infringement of his Fundamental Rights As 
a result of this Act the shareholders of the company lost the 
privilege of electing the Directors and to that extent the 
Companies Act was rendered inapplicable to this Company 
The Act authorized the Directors appointed by the Govern¬ 
ment to take over the control of the Mill? of the Company 
The petitioner contended that these provisions amounted to 
deprivation of the “property’’ of the shareholders without 
compensation and constituted an unreasonable restriction 
on their right to hold property under Art 19 (f) The 
question was whether the impugned legislation authorized 
any act amounting to “acquisition or .taking possession,” of 
'* private property within the meaning of Art 31 (2) or con¬ 
stituted an infringement of the freedom to hold property 
under Art. 19 (/) What is “property” and what is the 
meaning of “acquisition” or taking of “possession” were the 
two points that arose for consideration to decide this question 

Property —The property of the petitioner in this case 
was his “share” in the company Patanjali Sastri, J , 
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observed “It is leasonable to say that ihe word 'property 
must he given the same meaning in construing those two 
Articles—Ait. 31 and Art. 19 (i) (/). What then is the 
meaning of the word ‘property’ ? It may mean either the 
bundle of rights which the owner has over or in respect of a 
thing, tangible 01 intangible, or it may mean the thing itself 
over or m respect of which the owner may exercise those 
rights ” Ihe shareholder was deprived by the Act of his 
right to elect directors, to pass resolutions m concurrence 
with a majority of the shareholdei s, and other similar inci¬ 
dents of his owneiship of the shaie Can these incidents 
be themselves regarded as propel ty ? Mukherjea, J, 
obse r ves “In my opinion these are rights or privileges 
which are appurtenant to or flow from the ownership of 
property, but by themselves and taken independently, they 
cannot be reckoned as property capable of being acquired, 
held oi disposed of as is contemplated by Article 19 (i) (/) 
of the Constitution I do not think that there has been a 
restuction of the rights of a shareholder to hold, acquire or 
dispose of his share by reason of the impugned enactment 
and consequently Art 19 ( 1 ) (/) of the Constitution is of 
no assistance to the petitioner'” Thus, only the share as 
such could be regarded as propeity The incidental privi¬ 
leges, namely, the right to elect directors, to pass resolu- * 
tions and to apply foi winding up, could not be treated as 
themselves “property” The principle thus emerges that the 
“property” guaianteed by Art 19 (1) (/) is such a right 
which by itself is capable of being acquired, held or disposed 
of ' 

Acquisition —Mukherjea, J , observes “ 1 
acquisition means and implies the acquiring of the entire title 
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of the expropriated owner, whatever the nature or extent of 
-that title might be. The entire bundle of rights which were 
vested in the original owner would pass on acquisition to the 
acquirer leaving nothing in the former.” 

> r , ■ v ' 

Taking of possession —It was contended by the Attor¬ 
ney-General in this case that if a shareholder was not depriv¬ 
ed of the entirety of his rights and some lights, however in¬ 
significant, were allowed to be retained by him it could not be 
said that his possession was taken away As tc this 
Mukherjea, J , said '‘It is difficult, in my opinion, to 
accept the contention formulated m such broad terms The 
test would certainly be as to whether the owner has been dis¬ 
possessed substantially from the rights held by him or the 
loss is, only with regard to some minor ingredients of the 
proprietary right ” Patanjali Sastri, J , also observed 
“In my judgment the question whether the Act had deprived 
the shareholder of his ‘property’ must depend, for its answer, 
on whether it has taken away .the substantial bulk of the 

i » 

nghts constituting his ‘property’ In other words, if the 
rights taken away by the Ordinance or the Act are such as 
would render the rights left untouched illusory and practi¬ 
cally valueless, then there can be no question that in effect 
and substance the ‘property’ of the shareholder has been 
taken away by the Act.” Though some of those incidental 
" privileges attaching to the ownership of the share were kept 
in abeyance by the Act, it could not be said that the share¬ 
holder had been dispossessed since the most important of the 
rights constituting his ‘property’, such as the right to receive 
dividends, still remained in him. 
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> Thus m the Sholapw Malls case there was no 'acquisi¬ 
tion’ or ‘taking' of possession’ by the State. So Article 31 
(2) did, not apply. _ 

y 

S R Doss, J., formulated the correlation between the 
two clauses of Ait 31 as follows "I think clause (1) of 
Art 31 enunciates the general principle that no person shall 
be deprived of his property except by authority of law, 
which, put m a positive form, implies that a person may be 
deprived of his property, provided he is so deprived by autho¬ 
rity of law. No question of compensation arises under 
clause (1) The effect of clause (2) is that only certain 
kinds of deprivation of property, namely, those brought about 
by acquisition or taking possession of it will not be peimis- 
sible under an)’- law, unless such law provides for payment 
of compensation. If the deprivation of property is brought 
about by means other than acquisition or taking possession 
of it, no compensation is required, provided that such de¬ 
privation is by authority of law In this case, as already 
stated, although the shareholder has been deprived of certain 
rights, such deprivation has been by authority of law passed 
by a competent legislative authority This deprivation hav¬ 
ing been brought about otherwise than by acquisition or 
taking possession of such rights, no question of compensation 
can an«e and, therefore, there can be no question of the 
infraction of Fundamental Rights under Art. 31 (2). It 
is clear, therefore, that so far as the shareholder is concerned 
there has been no infringement of his Fundamental Rights 
under Art 19 (1) (/) or Art. 31 and the shareholder can¬ 
not question the constitutionality of the Ordinance or the 
Act on this ground.” 
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According to tins view clauses (1) and (2) of Art 
31 do not relate to the same subject-matter but deal with the 
exercise of different powers by the legislature., Acquisition, 
and taking of possession by the Government alone need be 
compensated. Other forms of deprivation of proprietary 
rights need not be compensated when there is legislative 
authorization. Art. 19 (1) (/) also cannot assist the per¬ 
son whose proprietary rights are prejudiced by such a law 
On this point S. R Das, J., observes as follows “In 
Gopalan’s case , 1 pointed out that the rights conferred by 
Art. 19 (1) ( a ) to ( e ) and ( g ) would be available 
to the citizen until he was, under Art. 21 deprived of his life 
or personal liberty according to procedure established by 
law and that the right to property guaranteed by Art. 19 (1)' 
(/) would likewise continue until the owner was, under Art 
31, deprived of such property by authority of law. There¬ 
fore, it will be necessary to consider whether the shareholder ° 
or the company has been deprived of his or its property by 
authority'- of law under Art. 31, for if he or it has been SO' 
deprived, then the question of his or its right under Art 19' 
(1) (/) will not arise.*' 

This view, it is hardly necessary to point out, is wholly 
subversive of the right to property and would completely 
oust from its pedestal the fundamental right to property 
making of it for all practical purposes an ordinary legal 
right liable to legislative encroachments The most effec¬ 
tive confutation of this view is to be found m the following 
passage from the judgment of Patanjah Sastn, J , in State' 

\ of West Bengal v Subodh Gopal 9 
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"There ale serious objections lo the acceptance of this 
view. But the'most serious of them ali is that it largely 
nullifies the protection afforded by the Constitution to rights 
•of private propei ly and indeed stultifies the very conception 
of the ‘right to property as a fundamental right. For, on this 
view, che state acting through its legislative organ could, for 
m stance, arbitrarily prohibit a person from using his pro¬ 
perry, or authonse its destruction, or render it useless for 
him, without any compensation and without a public purpose 
lo be served thereby, as these two conditions are stipulated 
•only for acquisition and taking possession under clause (2) 
Now the whole object of Part III of the Constitution is to 
provide protection for the freedom to rights mentioned there¬ 
in against arbitrary invasion by the state, which, as defined 
by Art 12 includes the Legislatuies of the country It 
would be a startling irony if the fundamental rights of pro¬ 
perty were, m effect to be turned by construction into an 
aibitraiy power of the state to deprive a person of his pro¬ 
perty without compensation m all ways other than acquisi¬ 
tion or taking possession of such property , It would 
mean that the framers of our Constitution, who began Pait 
ill by formulating the fundamental rights of individuals 
against invasion by the Legislatures in the country ended by 
formulating the right of the Legislatures to deprive indivi¬ 
duals of their property without compensation 

The proper view to take of Art 31 is formulated as 
follows by Patanjali Sastri, J , in State of West Bengal v 
Subodh Gopal 10 


io. (1954) S C J. 127 : (1954) S'C 92. 1 
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“The purpose of Art. 31 is not to declare the right of 
the state to deprive a person of his property, but, as the 
heading' of the article shows, to protect the “right to pro¬ 
perty’ of e\ ery person Clause (1) of Art 31 is designed 
to protect the right to property against deprivation by the 
State acting thiough its executive organ, the Government 
Clause (2) imposes two further limitations on the legisla¬ 
ture itself It is prohibited from making a law authorising 
expropriation except for public purposes and on payment 
of compensation foi the injury sustained by the owner 
These important limitations on the power of the state, acting 
through the executive and legislative organs, to take away 
private property are designed to protect the owner against 
aibitrary deprivation of his property Clauses (1) and 
(2) of Art 31 are thus not mutually exclusive m scope and 
content, but should be read together and understood as deal¬ 
ing with the same subject, namely, the preservation of the 
right to property by means of the limitations on the state 
power referred to above, the deprivation contemplated in 
clause (1) being no other than the acquisition or taking pos¬ 
session of property referred to in clause (2) ” 

According to this view, clauses (1) and (2) of Art 31 
refer to the same topic, namely, the topic of Eminent Domain 
providing for the different requirements thereof The 
requirement of authority of law is stated under Art 31 (1) 
and the requirements of public purpose and compensation are 
set forth m Art 31 (2) The full impact of this view is 
to be seen m the Second Sholapur Mills case which will be 
discussed below. 
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Second Sholapvr MiJh Ca?r- Tn Ikwlvdm v. 
Sholapur Spwmnq & Wcavma Co," tin \nhd)ty 
of the Sholapur Spinning and Wenvmg Co, (Emer¬ 
gency Provisions) Ordinance, 1950, subsequently unplaced 
by Act XXVIII of 1950, was questioned in a suit brought 
by a piefercnce shaie-holder in a i cprcscntatn e capacity on 
behalf of himself and other piefercnce ^hare-holders. The 
Plaintiff was called upon to pay Ivs 1,62,000 being the call 
money m respect of the shaies held by him, m pursuance of 
a resolution of the directors of the company making a call 
of I\.s 50 on each of the prefeience shares The directors 
had been appointed by the Government of Bombay m pur¬ 
suance of the powders undei section 15 of the Act of 1950, 
They superseded the Managing Agents who had been pre¬ 
viously functioning. The plaintiff questioned the \ali- 
dity of the ordinance and the Act replacing it w hereunder 
the new directors came mto the picture as the nominees of 
the Government. In Chiranpt Lai’s case the Act had been 
unsuccessfully impugned b}' an oidinaiy shareholder m a 
petition under Art. 32. In D'ixiaikadas’ case the Bombay 
High Court following Cfmanjit Lai’s case dismissed the suit. 
The Supreme Court, however, reversed this decision and 
held the impugned ordinance and Act to be unconstitutional 
and poid Ckatanpt Lai’s case was distinguished on the 
ground, mtei alia, that in that case the question arose m a 
petition under Art 32 and not m a suit, and that the petitioner 
there was an ordinary shareholder wdnle the plaintiff in this 
case is a preference shareholder. These are, however, 
not distinctions of a vital character Further, in this deci- 
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sion there is a radically new approach to the scope of Art- 
31 

Mahajan, J., observes “It seems to me that our 
Constitution, subject to certain exceptions, has guaranteed 
the fullest protection to Private Property. It has not only 
provided that no person can be deprived of the property by 
the executive without legislative sanction but it has further 
provided that even the legislature cannot deprive a person of 
his property unless there is a public purpose and then only 
.on payment of compensation.” 

The Supreme Court realised m this case that it is imma¬ 
terial to the person who is deprived of property as to what 
use the State makes of his property or what title it acquires 
in it The protection is to the owner against the loss of 
his property The correct approach is not whether the 
State has acquired any interest m the property but whether 
substantial injury or loss has been caused to the owner. 
Adopting this approach to the case it was held that “On the 
finding that the Company’s pioperty was m effect taken pos- 
sesssion of under the provisions of the Ordinance by the 
state and that the company was deprived of it, there is no 
escape from the conclusion that the impugned ordinance and 
the statute following it are void, as both of them encroach on 
the fundamental right of the company under Art 31 (2) of 
the Constitution.” 

( b ) Does Art. 19 (1) (/) deal with concrete rights of 

Property ? 

As shown above Art. 19 (1) (/) was in danger of be¬ 
ing whittled away by being regarded as subject to Art. 31 
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(1 ) This dangu ha^ pa^cd as a rt t «U 01 ibt construc¬ 
tion of Art 51 nlt3.ii.Ud) adopted by die Mipieme Court, 
which makes Ait 31 (It iBtlf suluoit to At 31 (2). 
"When b) a lav\ the juopuh is entnely taken away and not 
meicly subjected to leslnclions Art 19 ( 1) if) will not 
apph, but the Liu, if A is to be conUittUionul should comp!) 
v ith the lenumcmtnts of Ait 31 (2) 

Another attempt at devitalizing Article 19 ' 1 ) (f) 
took Tape m Slate t>f West Pi ti(ja! \ Sahoilb (ropa^ } ” 
Tn that ease the question foi decision v.t*- the viliditw 
oi section 7 of the "Bengal T.and Revenue Sales (West 
"Bengal Amendment j Act (VII of 19501 Under sec¬ 
tion 37 of the Bengal Reeenue Sales Act of 1S59, 
xl purchaser at a revenue sale has the power of annulling 
-undertenures. This right eras taken away by the Amending 
Act of 1950 and the tenants were safeguarded against evic¬ 
tion This Amendment evas given retrospects e effect The 
respondent had purchased an entire towzi at a leienue sale 
held in 1942 and had a right to annul under-tenures and to 
eject the under-tenants He had filed a suit and obtained a 
decree for the eviction of under-tenants An appeal from 
the decree was pending when the new legislation came 
into force. Section 7 of the Act of 1950 provided that all 
pending suits, appeals and other proceedings would abate. 
The purchaser moved under Art 228 to withdraw the pend- 
mg appeal to the High Court for determining the constitu¬ 
tionality of section 7 which according to his contention mili¬ 
tated against Art 19 (1) (f) The appeal was accordingly 
withdrawn to the High Court It was held by the High 
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Court that section 7 was unconstitutional being repugnant 
to Art 19(1) (/) . The purchaser had acquired a vested 
right to annul the under-tenures His right under Art. 19 
(1) (/) to hold the property with this incident was infringed 
by S 7 of the legislation of 1950, which was accordingly 
pronounced to be void n Against this decision the State of 
West Bengal appealed to the Supreme Court “This appear’ 
observed the Supreme Court, “raises issues of great public 
and private importance regarding the extent of protection 
which the Constitution of India accords to ownership of 
private property ” The Supreme Court reversed the deci¬ 
sion of the Calcutta High Court and negatived the conten¬ 
tion of the owner that there was an impermissible abridgment 
of his fundamental right Referring to Art 19 (1) (/) 
Patanjali Sastri, J , observed 

“Sub-clause (/) of clause (1) of Art. 19 has, in my 
opinion, no application to the case The Article enumerates 
certain freedoms, under the caption “right to freedom” and 
deals with those great and basic rights which are recognised 
and guaranteed as the natural rights in the status of a citizen 
of a free country The freedoms declared m sub-clauses 
(o) to ( e ) and ( g ) are clearly of that description and in 
such context sub-clause (/) should, I think, also be under¬ 
stood as declaring the freedom appertaining to the citizen 
of free India m the matter of acquisition, possession and 
disposal of private property In other words, it declares 
the citizen’s right to own property and has no reference to 
the right to the property owned by him, which is dealt with 
m Art 31 ” 


13 Subodh Gopal v. Behan Lai, (1951) Cal 85 
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According to this view Art. 19 (1) (/) has reference 
only to the abstract right to own property and not to con¬ 
crete rights m property If, for instance, a law is made 
negativing the right of citizens to acquire property. Art. 19 
(1) (/) would be infringed. But if the legislature takes 
away Blackacre belonging to citizen X, he cannot complain 
of any infringement of the fundamental right under Art. 
19 (1) (/) for, according to this view, that clause of Art. 
19 has nothing to do with concrete rights in property It 
is hardly necessary to say that this view completely whittles 
down the operative force of Art. 19 (1) (/). This view, 
however, has not gained ground In Commissioner of 
Hindu Religious Endowments v Strut Mutt, 1 * Mukherjea, 
J , has observed as follows 

“In Subodh GopaVs Case an opinion was expressed 
by Patanjali Sastn, C J , that Art 19 (1) (/) of the 
Constitution is concerned only with the abstract right and 
capacity to acquire, hold and dispose of property and that it 

has no relation to concrete property rights.The 

learned Attorney-General himself stated candidly that he 
was not prepared to support the view taken by the late Chief 
Justice. . We would proceed on the footing that Art. 

(1) (/) applies equally to concrete as well as abstract 
rights of property.” 

( c ) Scope of the Protection Afforded by Art 19 (1) 

(/) and Art. 31. 

Article 19 (1) (/) —Thakur Raghubir Singh- v. Court 
of Wards 15 ' —The efficacy or Art 19 (1) (/) is well illus- 


*4 ( 1954 ) MLJ 596 (SC) (1954) SCJ 335: (1954) SC 282. 
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tralcd by the decision of the Supreme Court in Thahur 
Raghnbir Singh's Cose In this case the validity of S 112 
of the Ajmer Tenancy and Land Records Act (XLII of 
1950) was in question. The section provides as follows. 

“If a landlord habitually infringes the rights of a 
tenant under this Act, he shall, notwithstanding anything 
in S 7 of the Ajmer Government Wards Regulation, 1888 
{I of 1888) be deemed to be a landlord who is disqualified 
to manage his ow r n property within the meaning of S. 6 
of the said Regulation and his property shall be liable to be 
taken under the superintendence of the Court of Wards ” 

The petitioner's estate was taken under the superintend¬ 
ence of the Court of Wards for alleged failure to perform cer¬ 
tain duties towards the tenants The petitioner came for¬ 
ward with the petition for a writ of mandamus or one m 
the nature thereof seeking restoration of possession of his 
estate on the ground that S. 112 of the Act of 1950 was an 
infringement of his rights under Art 19 (1) (/) The 
contention of the petitioner was upheld The Supreme 
Court held that the provisions of S 112 of the Act of 1950 
cannot be regarded as a reasonable restriction on the exercise 
of the right conferred by Art. 19(1) (/) The provisions 
of this section are penal in nature and are intended by way 
of punishment of the landlord. A punishment or penalty 
for misconduct can hardly be regarded as a restriction, much 
less as a “reasonable” restriction on the exercise of the 
Fundamental Right For this reason S 112 was held to 
be unconstitutional. Thus suspension of the right of 
management of property for a time, definite or indefinite, 
was held by the Supreme Court to be an unwarrantable m- 
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vasion of tlie Fundamental Right guaranteed by Art. 19 

O) (f) 

Article 31 —State of West Bengal v. Mrs. Bella 
Banetjcc™ —The efficacy of Art 31 m safeguarding pro- 
pi letary rights was demonstrated in T fate of Wesi Bengal 
\ Mis Bella Bamriee 10 The facts of that case are as 
follow s The West Bengal Land Development and Plan¬ 
ning Aci (XXI of 1948) provided for the acquisition and 
development of land for public purposes. It was intended 
pi hilarity for the settlement of immigrants who had migrated 
into the province of West Bengal owing to communal dis¬ 
turbances m East Bengal S 8 of the Act provided that 
a declaration by the Provincial Government that certain land 
\, as lequired for a public purpose shall be conclusive evi¬ 
dence of that fact It also provided that the compensation 
for land acquired under the Act would be awarded on the 
basis of its market value on the 31st of December, 1946 irres¬ 
pective of its value on the date of its acquisition by the Gov¬ 
ernment The validity of this Act was challenged m a suit 
before the Calcutta High Court It was held by the Calcutta 
High Couit that the provisions of S 8 above referred 
to aie unconstitutional and void This decision was upheld 
by the Supreme Court The Supreme Court laid down two 
important principles m this case 

(i) Public Purpose—A justiciable issue —Article 31 
(2) made the existence of a public purpose a necessary con¬ 
dition of acquisition The existence of a public purpose 


tG (1954) SCJ 95 (1954) SC 170 (1954) S.CR 558, See also 
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must be established as an objective fact. The provision in 
S. 8 making the declaration by Government conclusive for 
purposes of acquisition is, therefore, unconstitutional. 

(h) Compensation means just equivalent —The pro¬ 
vision of the impugned Act fixing the market value on 31st 
December, 1946 as the maximum compensation ignoring the 
value of the land at the time of acquisition was regaided by 
the Supreme Court as a violation of Art 31 (2) The dis¬ 
cretional)- power of laying down the principles that should 
govern the fixation of compensation has been given to the 
legislature Such principles, however, should ensure the 
payment of a j'ust equivalent of what the owner has been 
deprived of. This basic requirement of full indemnification 
of the expropriated owner cannot be ignored by the legisla¬ 
ture in laying down the principles for the determination of 
the amount payable Whether the principles laid down by 
the legislature conform to this position is a justiciable issue 

The two decisions discussed above imparted vitality to 
the fundamental right to property Parliament has effected 
certain constitutional amendments in regard to the right to 
property which may be noticed at this State. 

( d ) Arts 31-A and 31-B and their Scope 

Arts 31-A and 31-B were inserted in the Constitution 
by the Constitution (First Amendment) Act of 1951. They 
were not conceived as legislative reaction to any specific deci¬ 
sion of the Supreme Court Rather they were intended to 
bolster up measures of agrarian reform which had crystal¬ 
lized m legislation that might not possibly be able to run the 
gauntlet of judicial review with reference to the chapter on 
Fundamental Rights 
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Art. 31-A relates to the acquisition of a particular kind 
of property, viz., estates and rights therein and bars ob¬ 
jections based on the contravention of any of the provisions 
of the Chapter on Fundamental Rights. Art. 31-B pur¬ 
ports to validate certain specified Acts and Regulations al¬ 
ready passed and mentioned m the Ninth Schedule, so far 
as objections based on Fundamental Rights are concerned. 

Biha 7 Land Reforms Case—Colourable legislation:— 
The scope of these Articles came up for consideration m 
Stare of Bihar v Kameshwar Singh 17 This case raises the 
^question of the validity of the Bihar Land Reforms Act 
(XXX of 1950) This Act falls within the ambit of Arts. 

31-A and 31-B The crucial question for determination 

was how far these Articles deprive an expropriated proprie¬ 
tor of his right to insist upon a just compensation for the 
property acquired S. 4 ( b ) of the Act empowers the State 
Government to appropriate and recover all the arrears of rent 
due to the landlord subject to the obligation to pay him 
50% of that amount as solatium The obvious effect of 
this provision was to allow the State Government to appro¬ 
priate to itself half of the arrears of rent due to the land¬ 
lord prior to the date of the acquisition without giving him 
■any compensation whatsoever. It was held by the Supreme 
Court that this provision of the Act of 1950 was unconsti¬ 
tutional The Supreme Court pointed out that under Arts. 
31-A and 31-B the legislation secures immunity only from 
attacks based on Fundamental Rights If there is a lack of 
legislative competence, it is not cured by Arts. 31-A and 

* 7 * (1952) SGJ 354 (1952) SC 252 (1952) SCR 889; See also 
■Zamtndar of Ettayapuram v State of Madras , (1954) S C 257 : (1954) S C J. 
•282 (1954) SCR 761 
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31-B. The legislation in question purports to have been in 
exercise of the powers conferred on the State legislature 
under entry 36 of List II and entry 42 of List III of Sch. 
VII of the Constitution By virtue of entry 36 m List II 
the State Legislature has exclusive power to make laws in 
regard to the acquisition or requisitioning of property ex¬ 
cept for the purpose of the Union subject to the provisions 
of entry 42 of List III. Entry 42 m List III makes it 
clear that some principle of giving compensation should be 
indicated m the legislation So if the requirement as to 
compensation is not observed, though the legislation comes 
within the ambit of Arts. 31-A and 31-B, it may still be 
open to attack on the ground of lack of legislative compe¬ 
tence Referring to clause (4) of the impugned Act, 
Mukherjea, J , observes as follows 

"On the face of it, the legislative provision purports 
to have been made in the exercise of the powers conferred 
on the State Legislature under entry 36 of List II and entry 
42 of List III of Schedule VII of the Constitution. In my 
opinion this is a mere device or pretence and the real object 
which the legislation intended to accomplish is to deprive a 
man of his money which is not ordinarily a subject-matter / 
of acquisition, in exercise of what are known as powers of 
Eminent Domain, by the State, without giving him anything 
in exchange, and under the guise of acting under Entry 42 
of List III, the Legislature has in truth and substance evaded 
and nullified its provisions altogether Stripped of all 

disguise, the net result of the impugned provision is that it 
would be open to the State Government to appropriate to it¬ 
self half of the arrears of rent due to the landlord prior to 
the date of the acquisition without giving him any compen- 
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sation whatsoever . . . The impugned provision tbtre- 

f 01 e, m reality does not lay down any primipie foi determin¬ 
ing the compensation 1o be paid for acquiring the ai rears 
of x ent, nor does it say an) thing relating to the foim of pay¬ 
ment, though appaicntly it pin pen ts to determine both, 1 his, 
m my opinion, is a fiaud on the Constitution and makes the 
legislation, -which is a colourable one void and inoperative.’* 

The Constitution (Fust Amendment) Act by the msci- 
tion of Arts 31-A and 31-B has not mat< rully affected the 
scope of the fundamental right to piopcrtv While these 
Articles are no doubt important m that they have protected 
many legislative enactments which Mould othenusc have 
succumbed to the attacks based upon Fundamental Rights, 
they have onl) a tiansient mteicst and ha\e done no perma¬ 
nent mjuiy to the light of piopeity as a Fundamental Right. 
Mahajan, J , might n*ell claim as he did m the Sccord 
Sholapur Mills case that “Our Constitution has guaranteed 
the fullest protection to private property ” Proposals for 
constitutional amendment are now on the am ll of Parliament 
and they would peihaps make this claim hollow ere long 
by emasculating this light m the not distant future * 

O') Occupational Freedom Art 19 (1) (g) 

Freedom of occupation is guaranteed by Art 19 (1) 
(g) This freedom is subject to the limitations imposed by 
clause (6) of that Article The State may prescribe or em¬ 
power any authority to prescribe, professional and technical 
qualifications necessary for practising any profession or 


* These proposals have been embodied m a constitutional amendment : 
Vide, Appendix “ Costitutional Amendments ” 
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carrying on any trade, occupation or business Moreover, 
in the interests of the general public reasonable restrictions 
may be imposed on the exercise of the right conferred by 
clause ( g ) of Art 19 (1). 

The scope of freedom of occupation has been considered 
by the Supreme Court m some cases We shall examine 
them carefully to determine the ambit of Art 19 (1) ( g ) . 

Express Prohibition —Chmtamam Rao v. Madhya 
Pradesh 18 —The Central Provinces and Berar Regulation of 
Manufacture of Bidis (Agricultural purposes) Act (LXIV 
of 1948) provided by sections 3 and 4 that in the agricultuial 
season which would be notified by the Deputy Commissioner 
no person residing m the villages which would be specified 
by that officer m a general order, should engage himself in 
the manufacture of bidis In a petition under Art. 32 the 
validity of these provisions was successfully challenged in 
the Supreme Court It would be seen that as a result of 
these provisions infirm persons, disabled persons, children 
and old women who may not be able to attend to agricultural 
occupations, but may be able to work m bidi manufacture, 
would be deprived of their livelihood during the agricultural 
season These provisions cannot, therefore, be regarded as 
reasonable restrictions on freedom of occupation The 
Supreme Court pointed out that “reasonable” implies “intel¬ 
ligent care and deliberation ” • Provisions capable of produ¬ 
cing the results above indicated can hardly satisfy this test 
of reasonableness Accordingly they were held to be un¬ 
constitutional and void. 
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Implied Prohibition—Creation of Monopoly . In 

Rashid Ahmed v Municipal Boa?d } Kairanri 1 ® the 
Petitioner was carrying on wholesale business m vege¬ 
tables and fruits m a municipal area The Municipa¬ 
lity passed certain bye-laws pursuant to which the monopoly 
of wholesale purchase and sale of vegetables was given to 
Habib Ahmad The petitioner was prosecuted for infrmging 
the order and so the petition was filed for directions requiring 
the respondent not to prohibit the petitioner from carrying 
on his trade and to withdraw the prosecution. The Supreme 
Court held that the bye-laws m question were void. Das, 
J , observes as follows —“The Constitution by Article 19 
(1) guarantees to the Indian citizen the right to carry on 
trade or business subject to such reasonable restrictions as 
are mentioned in clause (6) of that Article The position, 
however, under bye-law 2, is that while it provided that no 
person shall establish a market for wholesale transactions in 
■\ egetables except with the permission of the Board, there is 
no bye-law authorizing the respondent Board to issue the 
licence The net result is that the prohibition of this bye¬ 
law, m the absence of any provision for issuing licence, 
becomes absolute. Further, bye-law 4, contemplates the 
giant of monopoly to a contractor to deal in wholesale tran¬ 
sactions at the place fixed as a market. Acting upon that 
provision, the respondent Board has granted monopoly to 
Habib Ahmad and has put it out of its power to grant a 
licence to the petitioner to carry on wholesale business in 
vegetables either at the fixed market place or at any other 
place within the municipal limits of Kairana. This certainly 


r 9 (1956)* sc J. 1 £4 • (r95o) SC. 163: (1950) SCR 566 
158 



Fundamental Rights 


is much more than reasonable restrictions on the petitioner 
as are contemplated by clause (6) of Article 19. This being 
the position, the bye-laws would be void under Article 13 (1) 
of the Constitution ” 

Even when a law contains no express prohibi¬ 
tion against carrying on a particular business, if m effect and 
in substance a total stoppage of a dealer’s busmess, m a com¬ 
mercial sense, is brought about, it is void as a restraint on 
occupational freedom. In Mohammad Yasin v Tan Area■ 
Committee , Jalalabad, 20 the petitioner was a wholesale dealer 
m fresh vegetables and fruits m Jalalabad in U. P., and 
claimed to have been carrying on such business for several 
years at his shop situated in that town. The vegetable and' 
fruit growers used to bring their goods to the town and get 
them auctioned through any of the vegetable dealers of their 
choice who used to charge one anna m the rupee by way of 
» commission. The Town Area Committee framed certain- 
bye-laws under which all right and power to levy or collect 
commission on sale or purchase of vegetables and fruits 
within the limits of the town was vested in the Committee or 
any other agency appointed by the Committee and no one 
except the Committee was authorized to deal in wholesale 
vegetables and fruits and collect the commission thereof in 
any place and m any event 

The Committee gave by auction the contract for sale of 
vegetables and fruits and for collecting the commission on 
sales of vegetables to one person The Committee had not set 
up any market nor had it framed any bye-law for issue of 
licences to the vegetable and fruit merchants. The bye-laws- 


20 (1952) SCJ 162 (1952) SC 115 • (1952) SCR 572 
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also provided for prosecution for the bicacli of any of the 
provisions of the bye-laws. "Wholesale dealers were 
requned to pay to the licensee of the Municipality a fee equal 
to the commission which they could charge under the bye¬ 
laws It was held that the bye-laws levying this impost 
weie invalid and that the virtual setting up of a monopoly 
which the)'' were designed to effect offended against the pro¬ 
visions of Art 19 (1) (g) of the Constitution The res¬ 
triction on occupational freedom m this case arose not out of 
an express prohibition but impliedly by the creation of a 
monopoly Ait 19 (1) (g) is thus a restraint upon the 
creation of monopolies by the State. 

Monopoly Whether always repugnant to Art 19 (1) 
(g) —Tt cannot be laid down as a general proposition that 
the State would m no circumstances be justified m creating 
a monopoly either m itself or in some other body In 
Cooverjee v Excise Commissioner, Ajmer/ 11 the question 
was raised whether the provisions of the Excise Regulation 
(I of 1919) and the auction rules made thereunder are in¬ 
consistent with Art 19 (1) (g) Those provisions autho¬ 
rize the holding of an auction and the grant of permission to 
iun liquor shops to the highest bidder The Supreme 
Couit held that the criteria applicable to ordinary trades can¬ 
not be applied to the business of selling intoxicating liquors 
which is attended with danger to the community Such a 
business may be entirely prohibited or permitted only under 
such conditions as would limit its evils to the utmost The 
creation of a monopoly might be one method of limiting the 
evils of such a business and so there would be no objection 


( 1954 ) SCJ. 246: (1954) SC. 220: (1954) SCR. 873. 
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in such a case to the creation of a monopoly _ There is no 
inherent right in a citizen to sell intoxicating liquors and so 
it cannot be said that there is a restriction upon occupational 
freedom, when an unsuccessful bidder at an auction for 
license to carry on business m intoxicating liquors is not 
given the license to conduct such business 

No guarantee of Monopoly '■—In Harnam Singh v R 
T A Calcutta Region 22 the constitutionality of Rule 179 of 
the Bengal Motor Vehicles Rules, as amended in 1952, was 
in question Under the original rules taxis plying m 
Calcutta were to be not below 22 H P and the tariff for 
such taxis was prescribed by rule 179 By the amendment 
of 1952 small motor cars of between 10 and 19 H P were 
allowed to ply and cheaper rates of tariff were prescribed for 
such taxis This affected adversely the owners of the bigger 
taxis and they challenged the legality of the amended rule 
on the ground that it violated their right under Art 19 (1) 
(g) . The legality of the rule was upheld b}^ the Supreme 
Court Mahajan; J , observed as follows 

“Art 19 (1) ( g ) declares that all citizens have the, 
right to practise any profession, to carry on any occupation, 
trade or business Nobody has denied to the appellants the 
right to carry on their own occupation and to ply their 
taxis This Article does not guarantee a monopoly to a 
particular individual or association to any occupation and 
if other persons are also allowed the right to carry on the 
same occupation and an element of competition is introduced' 
in'the^ business, that does not, in the absence of any bad faith 
on the part of the authorities, amount to a violation of the. 

j . ,■ — . 4^. »>- ■*' ■ I » ■ I ■■ ... — j ■■■ » - » -*-■» — »-*■ 1 - ■ —» 
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fundamental right guaranteed undci Ait. 19 (1) (g) of the 
Constitution. ” 

Reasonable Restrictions —The regulation of trade by 
the State is becoming increasingly necessary under modern 
conditions Such regulations, so long as they are reasonable, 
aie unexceptionable Commodities essential to the com¬ 
munity have to be equitably distributed and made available 
at reasonable prices For this pui pose it is quite reasonable 
to regulate the sale of these commodities thiough licensed 
vendors The powei of granting and withholding the licen¬ 
ses and fixing the puces may be left to public officers. If, 
however, the licensing author it}' is given arbitrary and 
absolute power to grant 01 refuse to grant, to renew or refuse 
to renew, suspend, revoke cancel or modify any license, such 
a provision cannot be regarded as reasonable 23 To secure 
the equitable distribution of essential commodities such as 
food-grams, power may be given to officers to freeze stocks 
of foodgrams 21 But a power to requisition the stocks so 
freezed at any rate fixed for purposes of Government pro- <■ 
retirement is unreasonable and infringes both Article 19 (1) 
(g) and Art 31 (2) of the Constitution. 

(mi) Cultural and Educational Rights 
Arts. 29 & 30. 

Art 29 (1) gives protection to any section of the 
citizens having a distinct language, script or culture by 

23 Messrs D&araka Prasad v. State of UP, (1954) S C J. 238* (1954) 

SC 234 (* 954 ) SCR 803. (UP, Goal Control Order, 1953, held 

invalid) 

24 State of Rajasthan v Nath Mai, (1954) SGJ 409- (1954)50 307.* 
(1954) SCR 982 (Rajasthan Food Grams Control Order, 1949, Cl, 25.) 
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guaranteeing their right to conserve the same. Ait. 30 
(1) secures to all minorities, whether based on religion or 
language, the right to establish and administer educational 
institutions of their choice Art 29 (2) provides that no 
citizen shall be denied admission into any educational insti¬ 
tution maintained by the State or receiving aid out of State 
funds on grounds only of religion, race, caste, language or 
any of them The scope of these provisions came up foi 
consideration by the Supreme Couit m two important deci¬ 
sions, one of which has led to an amendment of the Consti¬ 
tution 

The first of the Supreme Court decisions on this subject 
was given m State of Madras v Snmathi Champakam 
Dorairajan, and State of Madras v Srmwasan , 25 two cases 
which were disposed of by a single judgment. The constitu¬ 
tional validity of the Madras Communal G O as applied to 
educational institutions was challenged m this case The 
Communal G O regulated the admission of students to 
certain educational institutions maintained by the State 
It provided for the distribution of the available seats among 
the different communities m certain proportions. The peti¬ 
tioners in the two cases claimed that they could not gam 
admission to the Medical College and the Engineering 
College respectively only because of the Communal G O. 
They contended that the discriminatory provisions of the 
G O were based on religion, race and caste and were invalid 
being repugnant to Article 29 (2) In support of the vali¬ 
dity of the G O. it was urged by the Government that its 
provisions were warranted by the directive principles con- 
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tamed in. Article 46 of the Constitution, which makes the 
State responsible foi promoting the "educational and eco¬ 
nomic interests of the weaker sections of the people'' and 
that Art. 46 could override Article 29 (2) . The Supreme 
Couit held that the directive principles of State policy in 
Part IV of the Constitution cannot override the Fundamental 
Rights dealt with m Part III of the Constitution. They 
further held that the Communal G O violates Art. 29 (2) 
of the Constitution since in the case of each of the petitioners 
"the denial of admission cannot but be regarded as made on 
ground only of his caste." The reservation of seats in 
State-maintained educational institutions on communal lines 
■has thus been declared to be invalid 

The Constitution (First Amendment) Act, 1951, has 
added a new clause to Art. 15 in the following terms 
“Nothing m this Article or in clause (2) of Art. 29 shall 
prevent the State from making any special provision for the 
advancement of any socially and educationally backward 
classes of citizens or for the scheduled castes and the 
scheduled tribes " As a result of this amendment seats may 
be reserved by the State in educational institutions for (i) 
Scheduled Castes, (ii) Scheduled Tribes and (lii) Backward 
sections of all communities considered by the State to be 
“socially and educationally backward ” Reservation of seats 
merely according to communities, on the basis of religion 
race, or caste, as was done by the Communal G .O is not 

permissible in view; of the decision'in Chahipakam’s case ' 

« . ' .* ’ \ * j . - ' * . ‘ ' - - { v 

.Mmorities^based, inief ^alia, on religion and language,. 

script and culture,, have the. right to. establish and administer 
•educational >institutions* of. their choice, und^r -Art^G) (1). 
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Does this fundamental right v imply a right to impart instruc¬ 
tion in their own language ? Where such institutions receive 
aid out of State funds, can citizens who do not belong to a 
minority group claim under Art 29 (2) that they should 
not be denied admission on grounds only of religion, caste, 
race or language ? These questions were answered by the 
Supreme Court m State of Bombay v Bombay Education 
Society 1 On 6th January, 1954, the State of Bombay 
issued an order m the shape of a circular headed “Admission 
to schools teaching thiough the medium of English” > Para¬ 
graph 5 of the circular provides as follows 

“No primary or secondary school shall from the date 
of these orders admit to a class where English is used as a 
medium of instruction any pupil other than a pupil belong¬ 
ing to a section of citizens the language of which is English, 
namely, Anglo-Indians and citizens of non-Asiatic descent ” 

Paragraph 7 of the circular concluded as follows 
“All schools (including Anglo-Indian schools using 
English as a medium of instruction should regulate admis¬ 
sion according to this circular With a view to facilitating 
admission of pupils who under these orders are not intended 
to be educated through the medium of English, these schools 
are advised to open progressively divisions of standards using 
Hindi or an Indian language as the medium of instruction, 
starting from standard I m 1954 Government will be pre- 
pared to consider the payment of additional grant on merits 
for this purpose ” 

4 

One of the Anglo-Indian schools affected by the circular 
applied for the issue of a writ of mandamus against the State 
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■Government to prevent the enfoi cement of the order con- 
tamed m the circular above referred to against the school. 
It was contended by the Government that in the exercise of 
its police power the State can determine the medium of 
instruction m the schools. The Supreme Court held that 
this police power has to yield to the fundamental rights con¬ 
ferred by Arts 29 (1) and 30 (1) to the extent necessary 
to give effect to the fundamental rights In the fundamental 
lights specified m those Articles there is implicit a 
right to impart instruction in their own language in the 
schools established by the minorities. This right cannot be 
overridden by the police power of the State Therefore, the 
duections contained in Paragraph 7 as to the opening of 
classes m Hindi or othei Indian languages need not be acted 
upon When these directions are not acted upon, the effect 
of clause (5) of the circular would be to operate as an abso¬ 
lute prohibition against the admission of pupils who are not 
Anglo-Indians or citizens of non-Asiatic descent into Anglo- 
Indian Schools This would compel the authorities of Anglo- 
Indian Schools to commit a breach of their constitutional obli¬ 
gation under Art 337 to make available as a condition of 
receiving giants from the State, to members of communities 
other than the Anglo-Indian community at least forty per 
cent of the annual admissions in such schools Further, it 
would militate against Art 29 (2) which confers on citizens 
a special right for admission to educational institutions main¬ 
tained or aided by the State, without discrimination on the 
ground of race or language The marginal note of Art 29 is 
"Protection of interests of minorities ” It was contended that 
Art 29 (2) should for this reason be limited to minority 
groups though it refers to citizens generally. This conten- 
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tion v. as 1 ejected by the Supreme Court It was held that 
the marginal note cannot control the plain meaning of the 
language of Art. 29 (2) There is no cogent reason for 
limiting the protection of Art. 29 (2) only to minority 
groups and to hold that the citizens of majority groups have 
no special educational rights m the nature of a right to be 
admitted to an educational institution for the maintenance 
of which they too make contributions by way of taxes. So 
the impugned order violated Art. 29 (2) for it denied to 
pupils who aic not Anglo-Indians or citizens of non-Asiatic 
descent, admission into an Anglo-Indian school on the 
ground only of language. It was accordingly held to be 
unconstitutional and void. 

(C) Tin: Sword or Damocles over Fundamental 

Rights 

From the foregoing review of the scope of the Funda¬ 
mental Rights guaranteed b}' our Constitution the conclusion 
emerges that on the whole these rights have proved effective 
safeguards against hasty or ii responsible legislation Art 
19 which practically provides for "Due Process” under our 
Constitution has so far given maximum protection for the 
rights of the citizen against State action In acting as the cus¬ 
todians of our constitutional privileges, the courts have justi¬ 
fied in a large measure the confidence reposed in them I 
v ould, however, like to sound a note of caution at this stage 
All our Fundamental Rights have been affected by the sickly 
shadow cast by the very first decision of the Supreme Court 
interpreting the new Constitution. I am referring to 
Gopalaris case 2 In that case referring to Art 19, Patanjah 

2. (1950) S C.J 74 (1950) S C 27 (1950) SC R. 88 
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Sastn, ] , obseived “Art 19 seems to my mind to pie- 
suppose that the citizen to whom the possession of these 
Fundamental Rights is secured retains the sub-stratum of 
personal freedom on which alone the enjoyment of these 
rights necessarily rests .. Where as a penalty for commit¬ 
ting a crime or otherwise, the citizen is lawfully deprived of 
Jus freedom, there could no longer be any puestion of his ex¬ 
ercising or enforcing the rights refen ed to m clause (1) 
Deprivation of personal liberty in such a situation is not, 
in my opinion, within the purview of Art 19 at all, but is 
dealt with by Aits 20 and 21 In other words, Art 19 
guaiantees to the citizen the enjoyment of certain civil rights 
while they are free, while Arts 20 to 22 secure to all persons, 
citizens and non-citizens, certain constitutional guarantees m 
legald to punishment and pievention of crime ” Relying 
upon this reasoning m Gopalan’s case, the Supreme Court 
observed m Ram Smgh v State of Delhi* “It was decided 

m Gopalan’s case by a majority of five to one that a law 
which authorizes deprivation of peisonal liberty did not fall 
within the purview of Art 19 and its validity was not to 
be judged by the criteria indicated in that Article but de¬ 
pended on its compliance with the requirements of Art 21 
and 22 " We have already seen that Art 21 according to 
the decision of the Supieme Court m that case imposes no 
check upon the Legislature Art 22 prescribes no doubt 
some safeguards before libeity is taken away but does not 
authorize the Court to test their reasonableness Does it 
mean then that a law penalising the exercise of a Funda¬ 
mental Right with deprivation of personal liberty, immune 


3 (*95*) SGJ 374 (1951) SC 270 (1951) SCR. 451, 
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from judicial scrutiny? This question is answered in the 
affirmative in Chi la ley’s 'Commentaries on the Constitution.’ 
At page 513, the learned commentators observe* "The 
lav is settled on the point that legislation providing for im¬ 
prisonment, punitive, preventive or otherwise, is outside the 
purview of Art 19 and falls to be considered only under* 
Art 21. ’ 

If this view is to be accepted as sound, it would prove 
{he death-knell to the very notion of fundamental right as a 
restraint upon legislative power. Any so called Fundamen¬ 
tal Right may then be destroyed by meiely making its exer¬ 
cise punishable with deprivation of liberty It is respect¬ 
fully submitted that this view is not compelling The way 
of escape fiom this diastic conclusion is to be found in the 
observations of Kania, C J , id Gopalan’s case The learned - 
Chief Justice observed "If there is a legislation directly 
attempting to control a citizen’s freedom of speech or ex¬ 
pression or his right to assemble peaceably and without aims,, 
etc , the question whether that legislation is saved by the 
relevant saving clause of Article 19 will arise If, however, 
the legislation is not directly m respect of any of these sub¬ 
jects but as a result of the operation of other legislation, for 
instance, for punitive or preventive detention, his right under 
any of thesp sub-clauses is abridged, the question of the ap¬ 
plication of Article 19 does not arise The true approach 
is only to consider the dnectness of the legislation , . ” 
This seems to supply a more fruitful approach to Art. 19 
A legislation directly attempting to control the fundamental 
rights set forth m Art 19 cam be saved only if it is covered 
by the relevant saving clauses of. that Article Where a 
legislatipn, is not directly m respect of these subjects, the 
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■question of the application of Art. 19 does not arise though 
as a lesult of the opeiation of the law, the rights referred 
to m Art 19 are abridged. If there is deprivation of per¬ 
sonal liberty, the fact that thereby there is indirectly an 
extinction of the rights under Art. 19 will not per sc make 
Art. 19 applicable But if it can be said that the law in 
question involves a direct and not merely an indirect attack 
upon the fieedoms guaranteed by Art. 19, there is no reason 
why judicial scrutiny under Art. 19 should be excluded, 
though there is incidentally a provision for depnvation of 
personal liberty This it is submitted is a proper mode of 
approach which would preserve and safeguard the concept 
of fundamental right as a real restraint upon legislative 
authority 


Conclusion. 

Modem democratic States have all accepted the Rule of 
JLaw, subordinating the executive to the legislature 
England is typical of such States In America, we have 
the Absolute Reign of Law, where judicial supremacy pre¬ 
vails and even the action of the legislature is subject to judi¬ 
cial review Where exactly does-India stand m this respect 2 

In State of West Bengal v Subodh Gopal* the follow¬ 
ing observations are made by Mr Justice S. R I^as. 

“What is abnoimal if our Constitution has trusted the 
legislature, *as the people of Great Britain have trusted their 
Parliament ? Right to life and personal liberty and the right 
to private property still exist m Great Britain in spite of the 
•supremacy of Parliament. Why should we assume or ap- 
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prebend that our Parliament or State legislature would act 
like mad men and deprive us of our property without any 
rhyme or reason 

It cannot be gainsaid that a constitutional system based 
upon the supremacy of the legislature can safeguard free¬ 
dom against the encroachments of the executive As point¬ 
ed out by Lord Atkin in his memorable judgment m Liver- 
sidge v Anderson 5 “It has always been one of the pillars 
of freedom, one of the principles of liberty?- foi which on 
recent authority we are now fighting, that the judges are 
no respecters of persons and stand between the subjects and 
any attempted encroachments on his liberty by the execu¬ 
tive, alert to see that any coercive action is justified in law ” 
This piinciple of subordination of the executive to the legis¬ 
lature is in itself an admirable pillar of democracy 

If Pailiamentary supremacy had been accepted by our 
Cctnstitution, of course there need be no cavil at it But the 
chapter on Fundamental Rights would then be needless 
England has trusted her Parliament but Englishmen do not 
boast of Fundamental Rights which are ’placed beyond the 
reach of their Parliament The system of Fundamental 
Rights having immunity from legislative interference is an 
American concept We have borrowed this concept from 
the United States and made it the foundation of our Consti¬ 
tution Thus while our constitutional superstructure is de¬ 
rived from England, the foundations are American This 
fact should always be borne m mind in interpreting our 
Constitution If the Fundamental Right to personal liberty 
has suffered eclipse and the Fundamental Right to property 
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ivas on the verge of destruction as a result of judicial inter¬ 
pretation, the reason is to be found m the fact that a right 
availing against the executive though not against the legis¬ 
lature was also regarded by the judges as a Fundamental 
Right for the purposes of our Constitution The object of 
my lectures is to show that such an interpretation would 
lead to the debasement and depreciation of Fundamental 
Rights. It is better frankly to acknowledge that our Con¬ 
stitution has adopted the principle of the Absolute Reign of 
Law and placed m the hands of the judiciary the key to our 
social progress. There is thus a heavy burden of responsi¬ 
bility on the judiciary under our Constitution. The atti¬ 
tude that judges should adopt towards Fundamental Rights 
is nowhere more clearly stated than in the following words 
of Mr Justice Bradley in Boyd v United States 0 

' “Illegitimate and' unconstitutional practices get their 
first footing in that way, namely, by silent approaches and 
slight deviations from legal modes of procedure This can 
only be obviated by adhering to the rule that constitutional 
provisions for the/security of person and property should be 
liberally construed A close and literal construction de¬ 
prives them of half their efficacy and leads to gradual depre¬ 
ciation of the right, as if it consisted more in sound than m 
substance - It is the duty of Courts to be watchful for the 
' constitutional rights of the citizen and against any stealthy 
encroachments thereon.” 

The vigilance of the judiciary is particularly needed m 
times of stress and strain. As observed by Murphy, J., 


6 116 U S 616 29 L Ed 746 
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zu Duncan v. Kahananioku 7 "From time immemorial des¬ 
pots have used real or imagined threats to public welfare as 
an excuse for needlessly abrogating human rights. The ex¬ 
cuse is no less unworthy of our tiaditions when used m the 
day of atomic warfare or at a future time when some other 
warfare may be devised ” 

There has been a tendency in our country to override by 
means of constitutional amendments, the decisions of the 
Supreme Court which have gone against the State. Though 
I yield to none m my reveience for our Constitution, I do 
not believe that immutability is a necessary concomitant of 
its sanctity We may bear in mind the words of Macaulay 
that “the great cause of revolutions is that while nations 
move onward, Constitutions stand still ’’ As observed by 
our worthy Prime Minister, Pandit Nehru, on the floor of the 
Constituent Assembly “While we want this Constitution 
to be as solid and permanent as we can make it, there is no 
permanence m Constitutions Theie should be a certain 
flexibility. If you make anything rigid and permanent, you 
stop the nation’s growth, the growth of a living, vital, orga¬ 
nic people ... In any event, we could not make this 
Constitution so rigid that it cannot be adapted to changing 
conditions when the world is in turmoil and we are passing 
through a very swift period of transition, what we may do 
to-day may not be wholly applicable to-morrow 

These are words of wisdom. There can be no objection 
to constitutional amendment as such However, one should 
not, 'by th£ frequency' of such amendments, give room for 
the jibe that the Indian Constitution is an absent-minded 

7. (1946) 327 U S 304 • go L, Fd. 1588 . 
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juristic person which now and then forgets to carry out its 
original intentions as to what is to be comprised m a Funda¬ 
mental Right and proceeds to vary its meaning from time 
to time. 

If the history of the recent past is to be a basis for pro¬ 
gnostication as to the future, we may venture to hope that 
the wisdom of our legislatures combined with the sense of 
responsibility of the executive and the ceaseless vigilance of 
the iudges would keep our ship of State on an even keel 
and pave the way for an equahtarian society without sacrifice 
of human liberty and without neglecting the importance of 
human pei sonality. We may well indulge the hope that ere 
long will come to fiuition all our aspirations for fulfilling 
the prophetic vision glimpsed by Rabindranath Tagore and 
expressed by him m his Gitanjah m the following memo¬ 
rable words 

“ Where the mind is without fear and the head is 
held high, 

Where knowledge is free, 

Where words come out from the depth of truth, 

Where the World is not broken into fragments by 
narrow domestic walls. 

Where the clear stream of reason has not been lost 

m the desert sand of dead habit, 1 

Where the mmd is led onwaid by thee into ever 

widening thought and action; ( 1 

Into that heaven of freedom, my father, let my 

country awaked’ < 





THE CONSTITUTION OB' INDIA (PART III; 

Fundamental Rights. 

General 

Art 12 —Definition —In this Part, unless the context 
otherwise requires, ‘'the State’ 5 includes the Government 
and Parliament of India and the Government and the Legis¬ 
lature of each of the States and all local 01 other authorities 
within the territory of India 01 imdei the control of the 
Go\ eminent of India 


NOTES 

State —"Local or other authorities 5 ' in Art. 12 can only 
refer to authorities exercising governmental functions. 
The University of Madias does not come under this des¬ 
cription. University of Madias v Shantha Bar, (1953) 2 
M.L J. 287* AIR. (1954) Mad 67, Vikaruddm v 
Osmama University, I L.R (1953) Hyd. 665 AIR. 
(1954) Hyd 25 The ejusdem generis rule of construction 
should be applied See also Mohan V. P & E P States 
Union, (1954) Pepsu 136 I L R. (1954) Patiala 183. 

Against whom Fundamental Rights can be assert¬ 
ed .—Fundamental Rights cannot be asserted against private 
individuals Shamdasam v Central Bank of India, (1952) 
S C J. 29. A.I R (1952) S C 59; Smt Vidyav.Dr Shiv 
Naram, (1956) S.C 108 They cannot be asserted against 
a body, such as a University, whicli does not fall under the 
definition of ‘State’ in Art 12 University of Madras v. 
Shantha Bai, (1953) 2 M.L J 287. AIR. (1954) Mad 
67 . 

"Other authorities" —Includes the Deyaswom Board 
constituted under the Travancore-Cochm Hindu Religious 
Institutions Act, 1950* Bramadathan v Cochin Devaswom 
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Board, (1956) Tot -Co. 19 I.L R. (1955) T C. 741 

(F B ) . 

Art. 13—Laws inconsistent with or in derogation of 
the Fundamental Eights.—(1) All laws in force m'the 
tei niory of India immediately before the commencement of 
this Constitution, in so far as they are inconsistent with the 
prowsions of this Part, shall, to the extent of such incon¬ 
sistency, be void. 

(2) The State shall not make any law which takes 
away or abridges the rights conferred by this Part and any 
law made in contravention of this clause shall, to the extent 
of the contravention, be void 

(3) In this article, unless the context otherwise 
requires,— 

(a) 'Law 5 includes any ordinance, order, bye-law, 
.rule, regulation, notification, custom or usage having in the 
-territory of India the force of law, 

(&) 'laws m force’ includes laws passed or made by 
the legislature or other competent authority in the territory 
of India before the commencement of this Constitution and 
not previously repealed notwithstanding that any such law 
or any part thereof may not be then m operation either at 
all or in particular areas. 


NOTES 

Law —The extended definition of "Law” in Art. 13 
is to be taken for purposes of Part III only and not for 
'purposes of Arts 245 and 2 46 A M. S V M & Co 
Ramanathapumm v State of Madias, I.L R (1953) Mad 
1175 (1953) 2 MLJ 587 A I.R. (1954) Mad 291 
Rules prescribed for admission of students to a State College 
are not "Law” ~Om Prakash v The State, (1951) Punj 
.93; Amendments to'the Constitution are not "Law”* Shan- 
•fiari Prasad w. Union of India, (1951) SC]. 775 A. I. 
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R (1951) S.C 458, For bye-laws of local bodies, see 
Macwal Chand v Dt Magistrate, Badaun, AIR (1953) 
All 681 A Constitutional Provision, e g, Art 310, is 
not included in the term “law” Raj Kishore v State of 
Uttar Piadcdi, (1953) All 343 (1954) All L J 40 

Laws in force.—Personal law of Hindus and Muslims 
is not included m the definition of “Laws in foice ” State 
of Bombay v Narm Appa, AIR (1952) Bom 84 53 
Bom L R 779 But see Afoh Bm v Kandkan, I'L R 
(1954) Hyd 85 AIR (1954) Hyd 161 (F B ), Ranch 
Gnjar v Amar Smgh, (1954) Raj 100 (F B ) 

State shall not make any law.—A State cannot be 
prohibited from considering a legislative bill even if the law 
contemplated thereby might be one which violates funda¬ 
mental rights Chotey Lai v State of U P,A I R (1951) 
All 228 

Taxing laws —slmina Umma v Income-Tax Officer, 
A 1 R (1954) Mad 1120 

Presumption of Constitutionality —The presumption 
is m favour of the constitutionality of legislation Uttam 
Swgh v Karta? Smgh, (1954) Punj 55 (F B ) . Chi- 
ranjit Lai v Union of India, (1951) S C J 29 AIR 
(1953 ) SC 43 Syed Mohamed v State of Andha, 
(1954) S C 314 Sometimes the presumption is of little 
assistance Ram Prasad Narayan v State of Bihar, 
(1953) S C J 267 (1953) S C 215 (Disciiminatory 

legislation without any classification) , Saghir Ahmed x 
State of U P (1954) SCJ 819 (1954) SC 728, 

Jamath Mosque v Vakhan Joseph, (1955) Trav Co 
227 I L R (1955) Trav Co 428 ( F B ), Uttam 
Smgh v Kartar Smgh, I L R (1954) Punj 232 AIR 
(1954) Punj 55 (F B ) , Bhaurao v S D O Chandw , 
(1955) Nag 1 (F B ) , Rajeshwan Devi v State of U P 
(1954) All 608 

Inconsistency with the provisions of this part. 
Spirit of the Constitution —A law to be pronounced void 

r ' 177 
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should be repugnant to the fundamental lights confcired by 
the constitution and not merely to some supposed or assumed 
“spirit of the constitution”- Kcshavan Madhav Mcnon v. 
State of Bombay, (1951) S C.J 182 A.I.R. (1951) S. 

C 128, Gopalan’s case, (1950) S.C J. 174 at 191 (per 
Kama, C J ), at 246 (Pei Mahajan, J.) • Bui sce at 235 
(per Patanjali Sastn, J.). 

Extent of Inconsistency. Doctrine of Sevciability. 
—If the offending provisions of an Act aie sc\ciable, the 
entire statute need not be struck down as unconstitutional 
State of Bombay v Balsata, (1951) SCJ 478 A 1 R (1951 
vS C 318, Ramcsh Thappai v State of Madias, 11950) S. 
C J 418 AIR (1950) SC 124, State of Bombay v. 
Naiottam Dos, (1951) SCJ 103 AIR (1951) S.C 
69, Habeeb Mohamcd v State of Hydciabad, (1953) S. 
C J 361 AIR (1953) SC 287" If there is a possi¬ 
bility of the Act being applied foi pui poses not sanctioned 
by the Constitution, it should be held to be wholly void ; 
Chmtamanrao v State of Madhya Piadcsh, (1950) SCJ 
571 AIR (1951) SC 118 If the offending provi¬ 
sions are so interwoven into the scheme that they are not 
severable, the entire enactment fails A char v Madias 
State, I L R (1954) Mad 908 

‘Shall’ be void: No retrospective operation —An 
order which had become final before the commencement of 
the Constitution cannot be reopened on the ground that the 
law under which it was made violates fundamental lights- 
Janmdan Reddy v State of Hyderabad, (1951) S C 217: 
52 Cr L J 736, Keshavan v State of Bombay, (1951) S 
C J 182 (1951) S C 128 “Void” has not the same 
meaning as “repealed” Pre-existmg laws are nullified but 
not obliterated from the statute book for Art 13 has no 
retrospective operation Pesikakav State of Bombay, (1955) 
SCJ 73 at 95; Keshava Madava Menon v State of 
Bombay, (1951) SCR 228- (1951) S.C.J 182 
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Fundamental rights cannot be waived — Behram 
Khiirshid Pesikaka v State of Bombay, (1955) S C T. 73 
at 96 (1955) S.C 123 

Executive orders — Rajeshwan Devi v State of U P, 
A.I.R (1954) All 608, Gwalior Sugar Co v State of 
Madhya Bharat, (1954) Madh B 196 

Rule of Construction —Provisions dealing with 
Fundamental Rights should be construed liberally in favour 
of those on whom the rights have been conferred Dwaraka- 
das Shrmivas v Sholapui Spinning & Weaving Co, Ltd, 
(1954) S C 119 (1954) S C J 175 

Time to determine Constitutionality —When Act is 
sought to be enforced Pudukudi Ramunni Kurup v Pan- 
chayat Board, Badagara, I L R (1954) Mad 513 (1954) 
2 M L J 101 AIR (1954) Mad 754 

Effect of Statute being declared unconstitutional 
—It cannot be revitalised by a subsequent amendment of the 
Constitution Saghir Ahmad v State of V P, ('954) 8 r 
728 (1954) S C J 819, if repugnant to fundamental 
rights but not declared void, may be amended to remove the 
repugnancy Purshottam v Desai, AIR (1956) S C. 
20 (See also Art 14, sub voce ) 

Right destroyed before the Constitution came into 
force is not revived by Art. 13 —Director of Endow¬ 
ments, Government of Hyderabad v Syed Akram Ah r 
(1956) S C 60 

Pending proceedings —May be completed under pre¬ 
existing law Munwar Khan v Hyderabad. State, I L R 
(1955) Hyd 768 AIR (1955) Hyd 22 (F B ) A 
prosecution pending at the commencement of the Consti¬ 
tution may be continued after the Constitution came into 
force even if the law under which the prosecution was 
launched, becomes void under Art. 13 (1) Keshavan v 
State of Bombay, affirming 52 Bom L R. 540 (F B ) 
^he application of the invalid provisions of the statute after 
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it has become void under Art. 13 (1) would be illegal* 
Lachmandas v Stale of Bombay, A I R. (1952) SC 235. 
(1952) S C R 910, Meenakshi Mills v Visvanatha Satin, 
(1955) S.C J 62 If the invalid provisions are seveiable 
and have not been followed, the validity of the trial com¬ 
menced before the Constitution came into force would be 
unaffected Qasun Razvi v State of Jlydoabad, (1953) 
SC 156 On this subject, see also Raia Hannahcndra v 
-Punjab State, (1953) Punj 30, Raban v Gove nmrent of 
Kutch, (1951) Kut 73, Ram Saian v Sundar Singh, 
(1952) Punj 417, Amt dial v Government of Mysore . 
(1950) Mys 26 52 Cr L T 251 Nahlnrajiah v State of 
Mysore, (1952) S C J 490 (1952) S C 339, Chanda - 
deo Shanna v State, (1951) Pat 75 (FBI- Gincsh 
Chand?a v Pumt Gopal, (1951) Cal 176 55 Cnl.W N. 
745 


Locus standi —The peison challenging the validity of 
an Act must be entitled to the Fundamental Right alleged to 
have been violated Nabhnajiali v State of Mysore, (1952) 
fC J (1952) SC 339, see also Nam Snkh Dot \. 

State of U P, (1953) S C J 546 (1953) S C 384 
C haranpt Lai v Union of India, (1951) SC 41 at 52 
Lathi Ramng v State of Saurashtra, (1952) S.C 123 at 

(1952)4m"lT TaP'S R ?' 9 T a ° V SlalC nf M ° d,as - 
{ tvaZ ) 2 M L J 243 , Sheoshankar v. Jlf P State Govern¬ 
ment, (19A) Nag 58 (F B ) at 79; i/ M 7/ rr x 

STTfow"'? ISP'S ja,! ’ Calcutia ■ (1955) S C J 

not atLck t(e S cla C s"* membe ’ ° f Cl35S 

<leny A to ) aw ~ The State shall not 

protechon of th,T Tf y ? efore the Ia "‘ or the equal 
protection of the laws within the territory of India 

NOTES. 

Court shouwlot adoo?Ho? ; ~ In COnstruin 5 Art H the 

p doctrinaire approach which might 
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choke all beneficial legislation Harman Singh v Regional 
Transport Authority, Calcutta, (1954) 1 M L J 79 (1954) 
S C J 46 

Scope of the Article .—Ait 14 is general and must be 
lead with other provisions of the Constitution which set out 
the ambit of Fundamental Rights State v Yusuf, (1951) 
Bom 470, confirmed m (1954) 1 MLJ 618 (S C ) 
Reasonable classification is not denial of equality Char an pi 
Laly Union of India, (1951) S C J 29 (1951) S.C 41 
Art. 14 forbids class legislation but not classification which 
rests upon reasonable grounds of distinction Sheoshankar 
v State of M P, AIR (1951) Nag 58 (F B ), S B 
Trading Co v Shyamlal, (1951) Cal 539, State of Bombay 
v Balsara, (1951) S C J 478 (principles summarized) 

Burden of Proof —On peison attacking the validity 
of legislative classification Syed Mohammad v State oj 
Andhra, (1954) S C J 390 (1954) S C 314 

Progressive Laws —Effect of existence of unprogies- 
sivc laws m some parts of the State Rajahar Singh v State 
of Rajasthan, (1954) Raj 117, minimising Law's delays 
Vareed v State, I L R (1952) Trav -Co 463 AIR 
(1954) Trav -Co 193 

Political functions' Not to be questioned under 
Art 14 — V G Rozvv State of Madras, (1953) 2 M h J 
413 (Issue of Passports) 

Arts 14 and 31 (4) — Smyapal Singh v Government 
o/ Uttar Pradesh, (1951) All 674 (F B ) 

Arts 14 and 19, Cls (5) and (6) —Narayan Prasad 
v Indian Iron and Steel Co, Ltd, (1953) Cal 695 

Person. Includes juristic person —Seshadn v 
Second Additional Income-Tax Officer, Salaries Circle, 
(1954) Mad 806 (1954) 2 M L J 285 

State whether person: Discrimination in favour of 
State—Permissible — LcJchand v Union of India, (1956 ^ 
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Ajmer 10, Man ohm Lai v State , (1956) Pepsu 14. Not 
permissible Fn m Jaswaiit Roi v 7mr Office?, (1955) All 
585, see also Saglm Ahmad v .State o/ (7 P, (1954) S 
C.J 819 at 832 

University.—Art 14 is not applicable to a Univeisiiy 
winch is not maintained by the State Vika? midin v. Osma- 
ma University, I L R (1953) Hyd 665 A.I.R. (1954) 
Hyd 25, Umvetsity of Madras v Shantha Bat, (1953) 2 
L J 287 (1954) Mad. 67 

Discrimination caused by procedure’.—Art 14 
condemns discrimination not only by a substantive law but 
by a law relating to procedure Lachmamias v State of 
Bombay, (1952) S C J 339 (1952) S.C 225. A mere 
threat or possibility of unequal treatment does not vitiate 
a trial when the discriminatory provisions have not m fact 
been applied Syed Qaswi Razvi \ State of Hydcrabad, 
(1953) S C J 151 (1953) SC 156, Habccb Mohamcd 
v State of Hyderabad, (1953) S.C J 361 (1953) S C 
287 A Government notification is hit by Art l4 if its 
effect is to direct trial of a particular case in the Court of 
Session by jury while m respect of other cases involving the 
same offence the trial is by means of assessors DJnrendra v 
Superintendent and Remembrancer of Legal Affairs to the 
Government of West Bengal, (1954) S C 424 (1954) 

S C J 582, see also Mohta & Co v Viswanatha Sast? i, 
(1954) S C 545, Shree Meenakshi Mills v Viswanatha 
Sastn, (1955) S C J 62 (1955) SC 13, Seshadri v 
Second Additional Income-Tax Officer, Salaries Circle, 
Madras, (1954) 2 M L J 285 (1954) Mad 806 

Special Courts —See, State of West Bengal v Anwa? 
Ah, (1952) SC 75 on appeal from (1952) Cal 150 (F 
B ), Jaggiwanrao v The State, (1952) Nag 118, Kathi 
Railing v State of Saurashtra, (1952) S C 123, Asiatic 
Engineering Co v Achhiu Ram, (1951) All 746 at 760, 
Rao Shrubahadur Smgh v State of Vmdhya Pradesh (1953) 
S C J 563 (1953) S C 394 > v 
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Discrimination offending Art. 14 —The discrimina¬ 
tion must arise from the impugned law itself or when that 
law is compared with other analogous law made by the same 
state State of Madhya Pradesh v Mandawar, (1954) 
S C 493 (Difference m scales of Dearness allowance 
between State and Centre Not discriminatory) Loss of 
a right of appeal as a result of the transfer of a case is not 
discrimination Gesulal v. State of Hyderabad, AIR 

(1951) Hyd 89 52 Cr L J 901 (F B ) Imposing 

special conditions on some bus owners is discrimination 
Bhagwant Kishoie v Vmdhya Pradesh Transport Appel¬ 
late Tribunal, (1953) Vin Pra 49 

Discrimination by officer and not by law • Remedy 
—Nathmal v Commissions, Civil Supplies, (1952) Raj 74 
at 76, Firm Udairaj v Commissioner, Civil Supplies, 
(1952) Raj 79, Dhamaj Mills Ltd v Bk Koclier, 
(1951) Bom 132, Rustam E Mody Parsi v State of 
Madhya Bharat, I L R (1953) M B 87 (1954) M B 
119 

Art 310 whether controlled by Art. 14.—No 
Rajkishore v State of Uttar Pradesh, (1953) All 343 
(1954) All L J 40 

Equality before law and Equal protection of law 
—For the difference between these two concepts see, Sheo- 
shankar v State of Madhya Pradesh, AIR (1951) Nag 
58 I L R (1951) Nag 646 

Basis of Classification (1) Territory —See, A R V 
Achar v Madias State, (1954) 1 M L J 102 (Madras 
City Municipal Act, Ss 45 and 46), Samirkumai v 
Someshzuar, (1953) Cal 783 (University Different rules 
in regard to students migrating from other universities Not 
disci lmmatory) , Firm of Somarajaram v Sales Tax Officer 
Secunderabad, AIR (1954) Hyd 50, Asiatic Engineer¬ 
ing Co v Achhruram, (1951) All 746 (F B ) (Adminis¬ 
tration of Evacuee Property Act) , State of Punjab v Ajaib 
Singh, (1953) S C 10 at 16. 
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(2) Sex.—Sec Yusuf v Siaic oj Bombay, 0954) 
S C 321 (1954) S C J. 385 (1954) SCR 930, affirm¬ 
ing (1951) Bom 470, Rajeshwan Dan v Stoic of 0 P , 
(1954) All 608 (Such classification should not be repugnant 
to Art 15) , Confining medical piactilioners to treatment of 
their own sex has no lational basis Slula Bonn jec \ Das 
Gupta, (1954) Cal 571 5g Cal \\ N 705 

(3) Status — Kan dot Vclji \ Chef Commissioner 
of the Bhuj Boiough Municipality, (1954) Kutch 50, Public 
Seivants are a class by themselves lag git Singh v State 
of Hyderabad, I.L R (1953) Hvd 648 AIR (1954) 
Hyd 28, Agriculturist Rina Ram \ Gurbachna, A I R. 
(1954) Punj 254, Bhagnath Ram v State of Punjab, 
(1954) Punj 167 (F B ), Exemption m faroui of co¬ 
operative societies, Kutti Key a v State of Madias, (1954) 
1MLJ 117 (1954) Mad 621 

Foi Status as a basis of Classification, sec Sikhar Chand 
v Bank of Baghelkhand, (1951) VP 11, Bhvqham \ 
Superintendent of Police, (1954) Assam IS (Public 
workeis) , Mohammad Hussain v State of Hyderabad, IL 
R. (1953) Hyd 498 AIR (1953) Hyd 298 (Tcachcis 
required to learn regional language) , Shah Jcthalal v 
Dai ban Shn Amarawala, (1953) Sau 177 (Talukdars) 
Hans Mullet v Supt Piesidcncx Jail of Calcutta, (1955) 
S C J 324 (aliens) 

(4) Panchayats classified for introducing secret 
Ballot —Ahmed Haji v Kunlwama Kuiup, (1953) 2 M* 
L J 665 v 

(5) Numerical strength — Raja Kulkauu v State 
of Bombay, (1954) 1 M L J 83 (Tiade Unions) 

(6) Religion — Sn Shinn Mutt v Commissionets, 
H R E Boaid, (1952) 1 M L J 557, on appeal, Com- 
missioneis, H R E Boaid v L T Swaimat (1954) 1 
M L J 596 (S C.): (1954) S.C. 282 
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(7) Minimising inequality by classification.— 
Sheoshankar x State of M P , (1951) Nag 58 I L R. 
(1951) Nag 646 

(8) Promoting Purity of Public life.— Sakha¬ 
lin t x State of Orissa, (1955) S C.J. 262. 

Levying cane cess on one sugar factory and not 
on others Contravenes Art 14 — Gwalioi Sngai Co v 
State of Madhya Bharat, (1954) M B 196 

Executive action —Can be. scrutinised undei Art 14 
Riistam E , Mody Parsi v State of Madhya Bharat, I L R 
(1953) M B. 87 A.I R (1954) M B 119, Executive 
disci linmation if widespread may'give rise to the inference 
that the intention of the legislature was to discriminate 
Musad Alam x Commiiiionci of Police, (1956) Cal 9 
59 C W N 293 

Regional classification —Snram Jhabaimul \ Das 
Gupta (1954) Cal 447 (Procedure for recovering arrears 
of taxes) , Fnm of Soma Rajaian v Sales Tax Officer, 
Secunderabad, I L R (1954) Hyd 76 A I R (1954) 
Hyd 50 (commodity within particular area taxed) 

Difference in standing of companies —When two 
associations are not on a footing of equality, one being in the 
trade for 20 years while the other is recently foimed, no> 
question of discrimination under Art 14 can arise 
Madhya Bharat Cotton Association, Ltd v Union of India, 
(1954) S C 634 

Reservation of seats m Elections — Achar v Madras 
State, 1 L R (1954) Mad 908 AIR (1954) Mad 
563 (1954) 1 MLJ 102 

Territory — Bhaktavatsalam Iycngai v Sccietary, 
Andhra Public So vice Commission, (1955) Andhia W R 
678, But disci lnnnation between persons similarly situated 
should not be produced Bansgopal v State of Uttar Piadesh, 
(1955) AH 546, Natabar Jana x State, (1955) Cr L J 
441 (1955) Cal 138, Snram Jhabarmul v Dai Gupta, 
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(1954) Cal. 447; Firm of Soma Rajatan v Sales Tax- 
Officer, Secunderabad, I.L.R. (1954) Hyd. 76 A I R 
(1954) Hyd. 50, Smam Jhabarmul v S C Das Gupta, 
(1954) Cal 447. 

Impugned Act alone to be considered.—In consi¬ 
dering the constitutionality of a legislation, it is not open to 
the Couit to consider the cumulative effect of the legislation 
when taken m conjunction with some other legislation: ^ 
KuttiKeyav. State of Madias, (1954) Mad. 621 (1954) 

1 M L J 117 But see Gwalior Sugar Co v State of 
Madhya Bharat, (1954) Madli B 196 

Priority of State debts — Bank of India v John Bozo- 
man, AIR (1955) Bom 305 57 Bom L.R 345 

Coercive Processes for recover of dues by State 
—Kasheoprasad v State of Madhva Pradesh, (1955) Nag 
177 

Test of Discrimination —The test for judging 
whether the law offends against Art. 14 is to considei 
whether there is a tendency or scope for discrimination m 
its ultimate operation Enmmal Ebrahim v Collector of 
Malabar, (1954) 2 M L J 683 (1954) Mad 1091 

Gwahor Sugar Co v State of Madhya Bharat, (1954) 
Madh B 196, in regard to taxing laws, See Amina Umma 
v Income Tax Officer, (1954) Mad 1120. 

Tests of permissible classification — Budhan Chow - 
dary v State of Bihar, (1955) S C 191 “(0 The classifi¬ 
cation must be founded on an intelligent differentia, which 
distinguishes persons or things that are grouped together 
from others left out of the group, and (n) the differentia 
must have a rational relation to the object sought to be 
-achieved by the statute m question”, Ernmmal v Collector 
of Malabar, (1954) 2 M L J 683 AIR (1954) Mad 
1091 (whether there is scope for discrimination m ultimate 
operation) 

Like should be treated alike — Sura] Mehta & Co 
■v Viswanatha Sastrt, (1954) S C.J. 611 AIR (1954) 
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S C 545; Bhaktavatsalam Iyengar v Andhra Public Set vice 
Commission, (1955) A.L.T 564 (1955) Andh.W R 

678, Sakhawant AH v State of Onssa, AIR (1955) 
S.C 166. 

Motives of Govt —Not relevant Bombay Educa¬ 
tion Society v State of Bombay, (1954) Bom 468 56 

Bom L.R 643 

American cases: Use of —Mccdla Yen a Channu- 
gadu, In ie, (1954) Mad 911 (1954) 2 M L J 166 , Raj 
Sahiban v. State of Rajasthan, (1954) Raj 651 (F B ) 

Duty to look behind forms for the substance of 
legislation — Dzoarkadas v Sholapur Spinning Sr Weav¬ 
ing Co. Ltd , (1954) S C J 175 (1954) SC 119 

Proceedings of Legislature: Reference to, whether 
permissible. —Deorajin Debi v Satyadhayan Ghosal, 
(1954) Cal 119 58 Cal W N 64, Madho Singh v State 
of Rajasthan, (1954) Raj 197 

Effect of declaring statute void. —Pesikaka v State 
of Bombay, (1955) S C J 73 (Burden of proving that 
alcohol taken by the accused was of a kind the prohibition of 
the consumption of which was valid is on prosecution) 
Effect of Balsara’s case considered, Ram Manohar Lohia v 
Superintendent, Central Prison, (1955) All 193 (1955) 
Cr L J 623 Ramshankar Tewari v State, (1954) All 
562, Rajeszvan Devi v State of U P , (1954) All 608 

Acts or provisions of Acts considered under Art. 14 

and held to be void 

1. Administration of Evacuee Property Act 
(XXXI of 1950), S. 4 (c) — Dhirajlal v Dy Custodian 
of Evacuee Property, (1956) 1 M L J 93 (unregulated 
discretion) 

2 Bihar Sathi Lands Restoration Act (1950) — 
Ram Prasad Narayan v State of Bihar, 1953 S C J 267 
A.I R (1953) S C 215 
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3 Bombay Security Measures Act, _ 1947 — 
Jaipur Hitkan Committee Rules, (1945) — Shiv Kalyan 
Singh v Bhu? Singh, (1954) Raj 182 

4. Bushahar Alienation of Land Regulation, 
g 15 —J axial v Padam Singh, (1954) Him Pia 23 (dis¬ 
ci lmmation on giound of caste) 

5 . Civil Procedure Code, S 133.— She? Singh v 
Ghansiram, (1954) Raj 233 (uni emulated powei). 

6 Madras City Municipal Act (IV of 1919), 
S 5 ( 1 ) — Achai v State , I L R (1954) Mad 908 A 

I R (1954) Mad 563 (1954) 1 MLJ 102 

7 Madras Communal G O — State of Madias \ 
Champakam, (1951) S C J 313 AIR (1951) S.C. 
226 (1951) 1 M L J 621 affirming A I R (1951) Mad. 
120 (1950) 2 M L.J 404 (F B ) , Venkataramana v. 
State of Madias, (1951) S C J 318 (1951) S C 229 
(1951) 1 M L J 625 (S C ) 

8 Madras Estates (Abolition and Conversion 
into Ryotwari Act, XXVI of 1948, Ss. 67 (1) (2) and 
23 (h) —Assessment differently made m regard to similar 
land, Muthn Vein v State of Madias, (1954) Mad 1078, 
(1954) 2 M L J 636 

9 Madras Prohibition Act (X of 1937), S. 23 (2) 
—Nageswara Rao v State of Madias, AIR (1954) 
Mad 643 (1953) 2 M L J 724 (1953) M W N 909 
(unregulated power to cancel or suspend a license) 

10 Madras Revenue Recovery Act, S 48 — 
Etvnmal Eh alum v Collector of Malabar, (1954) 2 ML 
J 683 AIR (1954) Mad 1091 

11 Marwar Pre-emption Act, (1922), S. 3 (2) — 
Svemal v Kantilal, (1954) Raj 195 

12 Patiala Recovery of State Dues Act, S 3 (1). 

—Chet Singh v Managing Dnector, Bank o* ~P a tiala 
(1955) Pepsu 133 
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13 Rajasthan Agricultural Rents Control Act 
(XIX of 1952 ).—Madhosmgh v. State of Rajasthan, 
(1954) Raj. 197 (unregulated power) 

14. Rajasthan Excise Act (XI of 1950) , S 71 
(2) — Manoha ; Singh v Slate of Rajasthan, (1954) Raj 
85 (F B ) (umegulaled power of granting exemption) 

15 Taxation on Income (Investigation Com¬ 
mittee) Act (XXX of 1947) , Sec 4 — Mohta & Co. v 
Fiszoanatha Sastn, (1954) S C 545, Sec 5 Meenakshi 
Mills v Vinvnatha Sastn, (1955) S C J 62 (1955) S 
C 13. 

16 Travancore Cochin Hindu Religious Institu¬ 
tions Act (XV of 1950), S 87 (3) —Kumaian v Cochin 
D era swam Boaid, (1954) Tra Co 575 1954 TCer L T 
551 (F B ) 

17 United State of Rajasthan Jagirdais (Aboli¬ 
tion of powers) Ordinance (XXVII of 1948), S 8-A 
—State of Rajasthan v Rao Manohar Singhji, (1954) S 
C 297 (1954) S C J 439 (1954) S C R 996 

18 Waliuddowala Succession Act, 1950 — 
Amccnimssa Begum v Mahhooh Begum, (1953) S C J 
61 (1953) S C. 91 

Acts or Provisions of Acts considered under Art 14 

and held to be valid 

1. Abducted Persons (Recovery and Restora¬ 
tion) Act, 1949.— State of Punjab v Ajaib Singh, (1953) 
S.C 10 at 16 

2 Administration of Evacuee Proberty Act, 
(XXXI of 1950) — Md Habibuddtn v Government of 
Hyderabad, (1953) Hyd 157 I L R (1953) Hyd 147 
Zaki S M v State of Bihar, (1953) Pat 112 Dhiraj'lal 
v Dy Custodian of Evacuee Property, (1956) 1 M L J 
93 (S 4 c unregulated discretion) 
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3 Allahabad University Act (III of 1921, S. 12 
(5) — Chander v University of Allahabad, (1956) All. 46 
(Powers of Vice-Chancellor governed by need for maintain¬ 
ing discipline) 

4. Bengal Public Demands Recovery Act (III of 
1913) — Sru am Jhabannul v Das Gupta, (1954) Cal. 447, 
Bciai Land Revenue Code, (1928) Chap 14 — Rama- 
chandia v Janardan, (1955) Nag 25 (F B ). 

5 Berar Regulation of Agricultural Leases Act 
(XXIV of 1951) — Bhaurao v Chadur Morsi, (1955) 
Nag 1 (F B ) 

6 Bihar Hindu Religious Trusts Act (I of 1951) 

—Baijayanda Gm v State, (1954) Pat 266 32 Pat 1148 

7 Bombay Agricultural Produce Markets Act 
(XXII of 1939), S 27; Bye-law 35 —I L R (1955) 
Bom 870 57 Bom L R 892 AIR (1956) Bom 21 

8 Bombay Industrial Relations Act, S 73-A — 
Jiyajirao Cotton Mills, Ltd v Chemman Industrial Court, 
(1953) M B 231 

9 Bombay Municipal Corporation Act (III of 
1838), S 169 —Hirabhai v State of Bombay, (1955) 
Bom 185 56 Bom L R 1035 

10 Bombay Prevention of Hindu Bigamous 
Marriage Act, 1946 — State v Narasu, 53 Bom I. R 
779 


11 Bombay Prohibition Act, 1949 (Act XXV of 
1949), S 39 —Consumption of foreign liquor permitted on 
cargo boats, warships and troopships and m military and 
naval canteens State of Bombay v Balsara, (1951) S C 
J 478 (1951) S C 318 

12 Bombay Rents, Hotel and Lodging House 

Rates Control Act, 1947, Ss 3-A and 4 —Baburao 
Shantaram v Bombay Housing Board, (1954) S C T 

210 (1954) S C 153 (1954) S C R 572 
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13. City Improvement Board Regulations (Hyde¬ 
rabad).— Hamid Baig v Aresh Baida, I L.R (1955) 
Hyd 737 AIR. (1956) Hyd 10 

14 Cochin Proclamation (VI of 1124) S. 4 — 
Paranchu v Thommakutty, (1956) Trav Co 43 (F B ) 

15. CP and Berar Excise Act (II of 1915) — 

Kcshcoprasad v State of Madhya Pradesh, (1955) Nag 
177 

16. C. P and Berar Sales Tax Act (XXI of 
1947), S 6 —M P P Merchants Association v State 
of M P , (1956) Nag 54 (Vegetables exempted Not dis¬ 
criminatory) 

17 Civil Procedure Code, S 20 — Mohan Lai 
Jam v Sawai Mansmghp, (1953) Ajmer 56 

18 Civil Procedure Code, S 60 ( 1 ) (c) — Rura 
Ram v Gurbachna, AIR (1954) Punj 254 

19. Civil Procedure Code, S 92 — Shrimalp Lai v 
Advocate-General, (1955) Raj 166 

20. Civil Procedure Code, S. 133.— Shei Singh v 
Ghansiram, (1954) Raj 233 

21 Civil Procedure Code, O. 5, Rs 9 and 10 — 

Cloth Merchants Association, Ltd v. Ramruk Jarraj, 
(1953) Ajmer 40. 

21-A Civil Procedure Code, O 21, R. 22.— 

Thota Ptchayya v Govt of Andhra, (1956) ALT 264 

22. Civil Procedure Code, O 37.— Ambalal v 
Jawarlal, (1953) Cal 758 

23. Cochin Proclamation (VI of 1124).— -Jamath 
Mosque v Vakhan Joseph, A I R (1955) Trav Co 227* 
I L R (1955) Trav Co. 428 (F B ) 

24 Criminal Law Amendment Act (Madras Act 
(II of 1950).— V G Row v. State of Madras, (1951) 2 
M L J 628 (1951) Mad. 147 (F B.) 
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25 Criminal Law Amendment Act (XLVI of 
1952) — Azaaralh Nazaralh v Singapo? ewatta, In re, A 
I R (1954) Bom 327 I L R (1954) Bom 763 56 
Bom L R 199 

26 Criminal Procedure Code, S. 14 —M K 

Gopalan v State of MadhyaJPradesh, (1954) S.C 362 
(1954) S C J 534 

27 Criminal Procedure Code, Ss. 30 and 34 — 

Budhan Choudhry v State, (1954) Pat 218 32 Pal 728 
on appeal (1955) S C 191 

28. Criminal Procedure Code, S 169 — Radii' 1 
Nath \ State, (1953) Cal 802 

29 Criminal Procedure Code, S 197 —Dobey v 
Bhau, (1956) S C 44, Ghamram \ State, 1 L R (1954) 
Nag 661 A T R (1954) Nag 265 (1954) Cr L T 

1367 


30-31 Criminal Procedure Code, S. 260 — Laka- 
maraju Scethaiamaiaja v Swaramarajit, (1954) Mac! 
924 (1954) M W N 396 


32 Criminal Procedure Code, S 269 Notifica¬ 
tion under —Dalchand v State, (1953) All 123, Amar 
Smqh v State, (1956) M B 107 

33 Criminal Procedure Code, S 337 (3).— 
Bhawani Smgh v State, (1956) Bhopal 4 

34 Criminal Procedure Code, S 417 — Nasnd- 
lah v State, (1954) All L J 429 

34-A Dhoties (Additional Excise Duty) Act, 
1953 —Mewar Textile Mills \ Union of India (1955) 
Raj 114 v ' 


35 Divorce Act, S 10 —Dwaraka Bai v 
Matthews, (1953) Mad 792 


Nainan 


35-A. East Punjab Holdings (Consolidation and 
Prevention of Fragmentation Act (L of 1948), S. 4._ 
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Guru Saran Singh v Punjab State, 1955 Punj. 161: 57 
Punj L R 63. 

36. Evacuee Interest (Separation) Act of 1951, 
S 9.— Raghbir Singh v Union of India, (1954) Punj 
261 (Mortgagees of properties of Muslim evacuees consti¬ 
tute a distinct class ) 

37. Hindu Widows Re-marriage Act (1856), S 
1.— Mohan Lai v Mst Bhudevi, (1954) All 588 

38. Hyderabad Akbari Act, S 43.— Atteliswamy 
v. State, (1955) Hyd. 109. 

39. Hyderabad City Police Act (XIX of 1348-F). 
—Anant Reddi v State of Hyderabad, I L R (1954) 
Hyd 858-A.I R. (1954) Hyd 221 

40. Hyderabad General Sales Tax Act (XIV of 
1950 — Kondun Buchi Rajaltngam v State of Hyderabad . 
(1954) Hyd 1 (F.B ) I.L R (1953) Hyd 673 

41. Hyderabad Public Servants (Tribunal of 
Enquiry) Act (XXIII of 1950). —Jagjit Singh v State 
of Hyderabad, (1954) Hyd 28 I L R (1953) Hyd 
648 

42. Hyderabad Tenancy Act, S. 98 — Elanak 
Ramakka v State, I L R (1954) Hyd 983 AIR 
(1955) Hyd 97 ' 

43 Income-Tax Act, S. 16 (3) (a) (ii).—Valid 
Amina Umma v Income-Tax Officer, (1954) Mad 1120. 

44 Income-Tax Act (II of 1922), S. 28 — Siva- 
gaminatha Moopanar and Sons v. Income-Tax Officer, II 
Circle, Mathurai, (1955) 2 M L J 477 

45 Income-Tax Act, S. 33 (3) — Seshadri v 
Second Additional Income-Tax Officer, Salaries Circle, 
Madras, (1954) 2 M.L J. 285 AIR (1954) Mad 
806 . 
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' 46 Income-tax Act; S. 46 (2), proviso.—Valid 
Enmmal Eh alum v Collector of Malabar, (1954) 2 M.L. 
J 6S3 (1954) Mad 1091. 

47 Indian Penal Code, S 409 — Go pal Das ^ v. 
State, (1954) All 80, Om Ptakash v State, (1955) 
All 275 (1955) All L J. 224 (F B ) 

48 Indian Penal Code, S 354.— Girdhai Gopal 
v. State, (1953) M B 147. 

49 Indian Penal Code, S 497.— Yusuf Abdul 

Aziz v State of Bombay, (1954) S C J, 385 (1954) S 
C 321 (1954) SCR 930, on appeal from (1951) Bom 
470 53 Bom L R 736 

50 Industrial Disputes Act (1947), S 2 (a).— 
Firebricks and Potteiies v Workers’ Union, (1956) Mys. 
7. 

51 Industrial Disputes (Appellate Tribunal Act 
(XLVIII of 1950) • S 14, Proviso —Maheswan Devi 
Jute Mills, Ltd v Labour Appellate Tribunal, (1954) All 
161, S. 27 Raja Kulkarm v State of Bombay, (1954) 
S C J 50 (1954) S C 73 (1954) SCR 384- (1954) 
SC A 973, S 36 (4) valid Ranqaswanu v Industnal 
Tribunal , A I R (1954) Mad 553 (1954) 1 M L J 
261 ILR (1954) Mad 800 

52 Influx from Pakistan (Control) Act (XXIII 
of 1949) — Ebralwn Vazir v State of Bombay, (1954) S 
C 229 

53 Madras Buildings (Lease and Rent Control) 
Act (XV of 1946) —Venkatadri v Tenah Municipality, 
(1955) A L.T. 738 

54 Madras Buildings (Lease and Rent Control) 
Act (XXV of 1949), S 13 — Globe Theatres Ltd v 
State of Madras, I L.R. (1954) Mad. 616- (1954) 2 M- 
L J 110 A I.R (1954) Mad 690. 
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55. Madras City Municipal Act (IV of 1919),. 
S. 5 (1).— A R V A char v Madras State, (1954) 1 M. 
L J. 102 I L.R (1954) Mad. 908 A IR. (1954) Mad 
563 

56. Madras City Police Act (II of 1888), S 65.— 
B. N. Ramakrishna, In ie, (1955) Mad 100. 

57 Madras Estates Land Act (I of 1908) Amend¬ 
ment Act (XVIII of 1936), S. 85.— Seshayya v Nara- 
smihacharyulu, (1955) 1 M.L J. 439 

58. Madras General Sales Tax Act (IX of 1939), 
S 1 —Tax on purchases of hides and skins not discrimina¬ 
tory; Syed Mohammad & Co v State of Andhia, (1954) 
S.C.J. 390; AIR (1954) S C 314, See also India 
Coffee and Tea Distributing Co., Ltd v State of Madras, 
(1954) Mad 1030 67 MLW 647, O M S Md & Co 
v. State of Madras, (1953) Mad 105 

59. Madras General Sales Tax Act (IX of 1939), 
S 5 (vi); Turn over and assessment Rules — State of 
Madras v Chambers, Ltd (1955) 2 M L J 63 (F B ) 
referring to State of Travancore-Cochin v SVC Factory, 
Quilon, (1953) S C J 471, State of Bombay v United 
Motors (India) Ltd, (1953) S C T 373, second Travan- 
core case State of Trav -Co v Shanmugha Vilas Cashew 
Nut Factory, Quilon, (1953) S C J 471, and overruling 
State of Madras v Ralhs (India) Ltd , Madras, (1954) 2 
M L.J. 312 

60 Madras Hindu Religious and Charitable 
Endowments Act.— Kidanguzhi Manakkal Narayan 
Nambudripad v State of Madras, (1953) 2 M L J 250 
66 M.L W. 947, Prathipati Dandiah v Venkata? am 
Dikshitulu, (1953) 2 M L J 550 

61. Madras Prohibition Act (X of 1937), S. 23 
(2) — Nageswara Rao v State of Madras, (1953) 2 M L. 

J. 724 (1954) Mad 643 (1953) M W N. 909 
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62. Madras Restoration of Village Officers (Vali¬ 
dating) Act.— Purushotham v Venkatappa, (1951) 2 M. 
L J 561 64 M L W. 1029. 

63. Madras Shops and Establishments Act, S. 41 
(2).— South India Bank v Pichuthayappan, (1953) 1 M 
L.J. 306. 

64 Marwar Tenancy Act (XXXIX of 1949), S. 1 
—Raja Han Singh v. State of Rajasthan, (1954) Raj 
117 

65 Motor Vehicles Act, 1939, S 42; Proviso to 
Rule 179 — Harnarn Singh v R T A , Calcutta Region, 
(1954) S C 190 

66 Orissa Estates Abolition Act (I of 1952), 
S. 3 — Biswambhar Singh v. State of Chissa, (1954) S.C 
J 219 (1954) S C 139 (1954) S C R 842 

67. Orissa Municipal Act (XXIII of 1950), S 
16 — Sakhwant v State of Orissa, (1955) S C J 262 

68 Patiala and East Punjab States Union 
General Provisions (Administration) Ordinance.— 
Ramjilal v Income Tax OfficeMoJnndet garh, (1951) S. 
C.J 203. 

69. Pepsu Civil Services (Safeguarding of 
National Security), Rules (1954).— Lachhman Singh v 
I G of Police, (1956) Pepsu 19 

70 Police Act, S 7 — Shwanandan v State of 
West Bengal, (1954) Cal. 60 

71 Police Act, Ss. 15 (5) and 15-A. —Durga 
Piasad v State, (1955) All 9 

72 Preventive Detention Act (IV of 1950), S 3 
(1) (6). ■ Hans Muller v Supt Presidency Jail, Calcutta, 
(1955) S C.J 324 

73 Public Servants (Inquiries) Act (1850), 
S. 21. Pyara Smgh v State of Punjab, (1955) Punj. 3. 
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74. Punjab Court of Wards Act, S 5.—Rajcr 
Harmahendra Singh v. Punjab State, (1953) Punj. 30 

75. Punjab Development of Damaged Areas Act 
(X 1951) — Permshri Das v Amritsar Improvement 
Trust, A.I.R. (1954) Punj 110 

76. Punjab Pre-emption Act (I of 1913).— Bhag 
Singh v. Kartara, (1954) Pepsu 180 

77. Punjab Security of Land Tenures Act (X of 
1953) — Bhagirath Ram Chand v State of Punjab, (1954) 
Punj. 167 (F B.). 

78. Rajasthan Land Reforms and Resumption of 
Jagirs Act (VI of 1952).— Amar Singh v State of 
Rajasthan, (1954) Raj 291 (F B ), on appeal (1955) 
S.C 504 

79 Rajasthan Premises (Control of Rent and 
Eviction) Act (XVII of 1950). —Milapchand v Dwarka 
Das, (1954) Raj 252 

80. Rajasthan Produce Rents Regulating Act 
(XV of 1951) and Amendment Act (XIV of 1952) — 
Raj Sahiban Shersingh v State of Rajasthan, AIR- 
(1954) Raj. 65 (F.B ). 

81. Scheduled Areas (Assimilation of Laws) Act* 
1953.— Mohd Hussain v State, (1954) Assam 97 
(1954) Cr L.J. 836. 

82. Sholapur Spinning and Weaving Co (Emer¬ 
gency Provisions) Act (XXVIII of 1950) — Charanjit 
Lai v Union of India, AIR (1951) S C 41 (1951) 
S.C J 29 (1950) SCR 869 

83. Tanjore Tenants and Pannaiyal (Protection) 
Act, Ss 6 and 12 — Santhana Krishna Odayar v Vaithi- 
hngam, (1953) 2 M L J 325 AIR (1954) Mad 51 
I L R (1953) Mad 1114 

84. Travancore-Cochin Hindu Religious Institu¬ 
tions Act (XV of 1950), S. 1.— Bramadathan Namboori- 
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pad v Cochin Devaswom Board, I.L.R. (1955) T.C 
741 A T R. (1956) T.C. 19 (F B.) 

85. Transfer of Property Act, S 69 —Nara- 
shnhachar v E B S Zrd Branch, (1955) Mad 135 6/ 
Mad L W. 11. 

86. Travancore-Cochin Hindu Religious Ins'itu- 
tions Act (XV of 1950), S. 48 .—Rumman v ; Cochin 
Vevaszvom Board, (1954) T.C. 515 (F.B ) (Discrimina¬ 
tion between temples in Travancore and Cochin areas). 

87 Travancore-Cochin Holdings (Stay of Exe¬ 
cution Proceedings Act). —Vishnu v Paulo, 'X. L R 
(1952) T.C 670. 

88 Travancore-Cochin Sales Tax Act, Ss 19 and 
21. —P K Velayudhon, In re, A.I R. 1955 T C. 220 
(F B ). 

89. Travancore Land Tax Proclamation (1121), 
Ss. 4 and 6 — Vasudevan Nanibooripad v Trav-Co State, 
(1954) Trav Co 522 (F B.) . (1954) Ker L T. 603. 

90. U. P. Board of Revenue (Declaration of 
Procedure and Validation) Act (XXX of 1953).— 
Raqhubir v. Govt of U P, (1951) All 660 (1954) All 
L J. 656 

91 U. P Intermediate Examination Act (II of 
1921) —Amnia Bazaar Patrika v Board of High School 
and Intermediate Education , U . P., 1955 All. 595. 

92 U. P. Panchayat Raj Act (XXVIII of 1947), 
S 85 —Zaheer v. State , (1954) All. 653 (1954) All L 
J. 469 

93. UP Provincial Armed Constabulary Act 
(XL of 1948).— Poaran Mistry v State of U P., (1955) 
All 370. 

94. U. P State Road Transport Act (II of 1951) 

—Saghir Ahmad v State of U. P , (1954) S C 728 
(1954) S C.J 819 (1954) SCR. 1218. 
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95. U. P. Temporary Control of Rent and Evic¬ 
tion Act (III of 1947), S 7~B .—Sarojini Devi v Rent 
Control and Eviction Officer, (1956) All 100 (1955) A 
L J 657. 

96. U. P. Zamindari Abolition and Land Re¬ 
forms Act .—Suryapal Singh v. Government of Uttar 
Pradesh , (1951) All 674 (F.B ), Mahomed Raza Ah 
Khan v. State of Uttar Piadesh, (1953) All 92 (F B ). 

97. U. P. Sugar Factories Control Rules (1938), 
R. 2 .—Banarsi Das v Cane Commissioner, (1955) All 
f?6. 


Art. 15—Prohibition of discrimination on grounds 
•of religion, race, caste, sex or place of birth —(1) The 
State shall not discriminate against any citizen on grounds 
only of religion, race, caste, sex, place of birth or any of 
them. 

(2) No citizen shall, on grounds only of religion, 
rare, caste, sex, place of birth or any of them, be subject to 
any disability, liability, restriction or condition with regard 
to— 

(a) access to shops, public restaurants, hotels and 
places of public entertainment, or 

( b) the use of wells, tanks, bathing ghats, roads and 
places of public resort maintained wholly or partly out of 
State funds or dedicated to the use of the general public 

(3) Nothing in this article shall prevent the State 
from making any special provision for women and children 

a [(4) Nothing m this article or in cl (2) of Art 
.29 shall prevent the State from making any special provision 

i Inserted by the Constitution (Fust Amendment) Act, 1951, S, 2 
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for the advancement of any specially and educationally 
backward classes of citizens or for the Scheduled Castes and 
of the Scheduled Tribes ] 

MOTES 

Locus Standi — Namazi v The Deputy Custodian of 
Evacuee Propet ty, Madras, (1951) Mad 930 (1951) 2 
M.L J 1, State v Yusuf Abdul Aziz, (1951) Bom. 470’ 
53 Bom LR 736 

Polygamy — State of Bombay \ Narsu, (1952) Bom 
85. 

Communal Electorates.— Nian Sukh Das v. State of 
U (1953) S C J 546 (1953) S C. 384 

Admission to Colleges — Champakam v State of 
Madras, (1950) 2 M L J. 404 63 L W. 895 (F.B.) 
on appeal (1951) SCJ 313, Om Prakash v The State,, 
(1951) Punj 93 

Discrimination in favour of women.— Mahadev 
Jiew v B B Sen, (1951) Cal 563 55 Cal W.N 453 

Arts. 15 (3) and 29 (2) — University of Madras v- 
Shanta Bai, (1953) 2 M L.J. 287 (1954) Mad 67 

Public Servants — Md Hussain v State of Hydera¬ 
bad, I.L R (1953) Hyd 498 AIR (1953) Hyd 298 

Discrimination on the ground of residence —Not 
hit by Art 15 Rustom Mody v State of Madhya Bharat, 
I L R (1953) M.B 87 AIR 1954 Madh B 119. 

Levy of Capitation fees only from students who 
are not residents of State. —Jos In v State of Madhya 
BJrnat, (1955) S C 298 (valid) 

Place of birth in Art. 15 ( 1 ).—Discrimination on the 
basis of place of permanent residence (domicile and not 
place of birth is not prohibited by Art 15 (r) Joshi v 
State'of Madhya Bharat, 1955 S C 298, “When Art. 15 
(1) prohibits discrimination based on the place of birth, it 
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cannot be read as prohibiting discrimination based on resi¬ 
dence. ’ 

Language test for entry into Government service. 
—Raghunatharao v. State of Orissa, (1955) Orissa 113. 

Difference between state-aided and state-main¬ 
tained educational institutions — CJwnd Rai v. State of 
Punjab, (1955) Him P 9 

Acts considered under Art. 15. 

1 Bushahar Alienation of Land Regulation, 
S. 15. —Jailal v Pad am Singh, (1954) Him P. 23 (caste 
basis) 

2. City of Bombay Police Act —In Re Sheikh 
Hussain, (1951) Bom 285 I L R (1951) Bom 175 
[S. 27 (a) is void], Hasan Ah v. State of Bombay, (1951) 
Bom. 432 53 Bom L R 681 [S 27 (7) is void]; 

Emperor v Abdul Rahnnan, (1950) Bom 374' 52 Bom. 
L R. 558 (F B.) [S. 46 valid ] 

3 Civil Procedure Code, S 60 (1) (c) —Rura 
Ram v Gurbachna, AIR (1954) Punj 254 (valid) 

4 Mysore Hindu Law Women’s Rights Act 
(X of 1933).— Chinnamma v Dyarusetty, (1953) Mys. 
136 I.L R (1953) Mys 41 

5. U. P Court of Wards Act (IV of 1912), Ss. 
3, 8 and 44 — Rajeshwari Devi v State of U P+, (1954) 
All 608 (void, discrimination on ground of sex). 


Art. 16: Equality of opportunity m matters of 
public employment.—(1) There shall be equality of 
opportunity for all citizens m matters relating to employ¬ 
ment or appointment to any office under the State 
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(2) No citr/en shall, on gtmmd' *»x*K of uhgion, 
race, caste, sex, decant, place of birth, n-id'mc or any of 
them, be ineligible for, oi disci hmnattd^ 1, in respect 
of any employment oi ohict under the State. 

(3) Nothing m tins ,u licit shall pu.tni ParHincnt 
fiom making any law picMUibmg, in mood P> ,» chw or 
classes of employment or appointin',nt to an offne und* r any 
State specified m the Fii^t Schedule o r rny ior 1 or o’h'U 
authority within its laritoiy, am uquiumMit as to resi¬ 
dence within that State pnor to Mich unploynv nt or appo n ? - 
ment. 

(4) Notlnng m this aitide sh.dl pt event the State 
from making any provision for the mi nation of appoint¬ 
ments or posts in favour of any inckv ard ekt c s of citizen* 
which, m the opinion of (he State k not adkqutUK n pre¬ 
sented in the services undci the State 

(5) Nothing in this article shall affect th< operation 
of any law winch piovides that the incumbent of an office 
in connection with the affairs of any iehgious or denomi¬ 
national institution oi any member of the goumtng body 
thereof shall be a person professing a particular religion or 
belonging to a paiticular denomination 

NOTES 

Communal G O. of Madras State — Vcnhalammana 
v State of Madras, ( 1951) S C.J 31S (1951) SC 229* 
(1951) 1 M.L J 625 (S.C.) (Rescnation of posts in 
Government service on the basis of communities; void). 

Selection of persons for retrenchment — Bolbir- 
singh v. State of Madhya Pradesh, (1955) Nag 2S9. 

# Place of practising vocation as basis for discrimi¬ 
nation — B haktavatsalam v Secretary, Andhra Public 
Service Commission, (1955) Andhra W.R 678. 

. Madhya Bharat Judicial Service Rules, (1951).— 
Rajnath Bajaj v The Public So vice Commission, Madhya 
Shat at, (1955) Madh.B 56 
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Selection on merits —Does not violate Art 16 Gur- 
bachan Stngh v State of Pepsu, (1956) Pepsu 26 at 29. 

Art. 16 a corollary to Art. 15 (i) — Hiranmoy v. 
State of Assam, (1954) Assam 224 

Uttar Pradesh Civil Service Regulations, R. 455. 
—Rajkishorc v. State of Uttar Pradesh, AIR (1954) 
All 343 (1954) All L J. 40. 

Disqualifying persons taking part in mass agita¬ 
tion.— Banarasi Das v State of U . P , (1954) All.L.J 
618 


Art. 17: Abolition of untouchability —‘Un- 
touchabihty’ is abolished and its practice in any form is for¬ 
bidden The enforcement of any disability arising out of 
‘untouchability’ shall be an offence punishable m accordance 
with law 


NOTES 

" U. P. Removal of Social Disabilities Act — State 
v. Banwari, (1951) All. 615- (1951) A L.J. 282. 


Art. 18: Abolition of titles —No title, not being a 
military or academic distinction, shall be conferred by the 
State 

(2) No citizen of India shall accept any title from 
any foreign State. 

(3) No person who is not a citizen of India shall, 
while he holds any office of profit or trust under the State, 
accept without the consent of the President any title from any 
foreign State. 

(4) No person holding any office of profit or trust 
under the State shall, without the consent of the President, 
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accept any present, emolument, or office of any kind from 
or under any foreign State 

Right to Freedom 

Art 19: Protection of certain rights regarding 
freedom of speech, etc —All citizens shall have the 
right— 

(a) to freedom of speech and expiession, 

( b ) to assemble peaceably and without arms, 

(c) to foim associations or unions; 

( d ) to move freely throughout the territory of India; 

( e ) to reside and settle in any part of the territory 
of India, 

(/) to acquire, hold and dispose of pioperty and 

( g ) to practise any profession, or to carry on any 
occupation, tiade or business 

1 [(2) Nothing m sub-clause (a) of clause (1) shall 
affect the operation of any existing law, or prevent the State 
from making any law, m so far as such law imposes rea¬ 
sonable restrictions on the exercise of the right conferred 
by the said sub-clause m the interests of the security of the 
State, friendly relations with foreign States, public order, 
decency or morality, or in relation to contempt of court, 
defamation or incitement to an offence ] 

(3) Nothing m sub-clause (b) of the said clause shall 
affect the operation of any existing law in so far as it im¬ 
poses, or prevent the State from making any law imposing, 
m the interests of public order, reasonable restrictions on the 
exercise of the right conferred by the said sub-clause. 

(4) Nothing m sub-clause ( c ) of the said clause 
shall affect the operation of any existing law m so far as it 
imposes, or prevent the State from making any law imposing, 
in the interest of public order or morality, reasonable res- 

i. Substituted by the Constitution (First Amendment) Act, 1951 
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frictions on the exercise of the right conferred by the said 
sub-clause 

(5) Nothing m sub-clauses ( d ), ( e ) and (/) of the 
said clause shall affect the operation of any existing law in 
so far as it imposes, or prevent the State from making any 
law imposing, reasonable restrictions on the exercise of any 
of the rights conferred by the said sub-clause either m the 
interests of the general public or for the protection of the 
interests of any Scheduled Tribe 

(6) Nothing m sub-clause ( g ) of the said clause 
shall affect the operation of any existing law m so far as it 
imposes, or prevent the State from making any law impos¬ 
ing, in the interests of the general public reasonable restric¬ 
tions on the exercise of the right conferied by the said sub¬ 
clause, and, in particular, 1 [nothing m the said sub-clause, 
shall affect the operation of any existing law in so far as it 
relates to, or prevent the State from making any law relating 
to — 

(i) the professional or technical qualifications neces¬ 
sary for practising any profession or carrying on any occu¬ 
pation, trade or business, or 

(ii) the carrying on by the State, or by a corporation 
owned or controlled by the State, of any trade, business, in¬ 
dustry or service, whether to the exclusion, complete or 
partial, of citizens or otherwise 1 

NOTES 

General. Who is a "citizen”? 

1 Corporation —Maharajah Ki ishanga> h Mills, 
Lid v. State of Rajasthan, (1953) Raj 188, Charanjxt 
Lai v Union of India, (1951) SC 41 at 53 But see 
N&rasaraopet Electric Corporation, Ltd v State of Madras, 
(1950) 2 M L J 277 (1951) Mad 799, Amrtta Bazaar 
Patnka v Board of High School and Intermediate Educa¬ 
tion, -U. P (1955) All 595 

i. Substituted by tbe Constitution (First Amendment) Act, 1951 
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2. Intending Evacuee .—Namazi v. Z)_y. Custodian 
Evacuee Property, Madras, (1951) 2 M.LJ 1* (1951) 
Mad 930 

3. Migrant to Pakisthan —Mohammad ^ v. High 
Commissioner of India in Pakisthan, (1951) Nag 38* 
I L R (1951) Nag 523 (Not citizen); Sulaiman v. State 
of Hyderabad, I L R (1954) Hyd 753 

4 Wife Migrating to Pakisthan leaving husband 
in India —State of Bihar v Kumar Ram, (1955) S.C.J 
311 (Not citizen) 

Reasonableness of Restrictions—Justiciable.— 
Cluniamamrao v State of Madhya Pradesh, (1950) S.C. 
J 571 (1951) S C 118, Bhaskar Narayanan v AUmulla 
Khan, (1953) Nag. 90. 

Burden of proof —On those who support the restric¬ 
tion Jamath Mosque v Vakhan Joseph, (1955) Trav -Co. 
227 I L R (1955) T C 428 (F B.), (contra) on those 
who attack the reasonableness Mineral Development, Ltd 
v Union of India, 33 Pat 198 (1954) Pat 340; see also 
Raja SaJuban Shersingh v State of Rajasthan, A.I R 
(1954) Raj. 65 (F B ) 

General Public: Meaning of —Bhaskar Narayan v. 
Mohammad Ahmulla Khan, (1953) Nag. 40, Ishzuan Pra¬ 
sad v Sen, 55 Cal W.N 719, includes a section of the pub¬ 
lic Sampuran Singh v Competent Officer, (1955) Pepsu 
148 

Reasonableness: Procedural as well as substantive 
provisions to be considered — Madanla 1 v State of 
Rajasthan, (1953) Raj 162, Pratap Panduranq v State 
of Bombay, (1955) Bom 271 56 Bom-L R. 966. 

Complete Prohibition* Whether restriction — 
Motilal v State of Uttar Pradesh, (1951) All 257 (F 
B ) Saghir Ahmad v State of U P, (1954) S C T 819 
at 829 
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Conflict between fundamental rights — State v. 
Damodar, (1951) Bom. 459 53 Bom.L R. 739, Veng an. 
In re, (1951) 2 M.L J. 241 (1951) M.W.N 697 

(Picketing and freedom of trade) . 

Conflict between fundamental right of one and 
ordinary right of another — Jang Bahadur v Principal, 
Mohiuddm College, 1951 Pepsu 59 

Art 19 (5) contemplates regulation and not total 
prohibition — Padukudi Ramunni Kurup v Panchayat 
Board, Badagara, I L R (1954) Mad 513 AIR. 
(1954) Mad 754. (1954) 2 M L.J 101 

Infringement by citizen —Art 19 does not say that 
a citizen has a remedy only against the State for infringe¬ 
ment of the right conferred by that Article P'aneh Gujar 
v Amarsmgh, (1954) Raj 100 (F B ) 

Journalists have no special privileges — State v 
Vikar Ahmed, I L R (1954) Hyd 270 AIR (1954) 
Hyd 175 

Test of Reasonableness —Golam Ban v State of 
West Bengal, (1954) Cal 248, Mineral Development, Ltd 
v Union of India, 33 Pat 198 (1954) Pat 340 

Freedom of Speech. 

Arts 19 (1) (a) and 19 (2). 

Contempt of Court* General — Bijaynanda Patnaik 
v Balaknshna, AIR (1953) Orissa 249 I. L R 
(1953) Cut. 283, State v Brahma Prakash, (1950) All 
556, State v Editors, Printers, etc, of Matruhhumi, (1954) 
Orissa 149 (1954) Cr L J 926 

Morality —In re Bharati Press, AIR (1951) Pat 
12* 30 Pat 31 (F B ) 

Prohibiting the commending of intoxicants — 
State of Bombay v Balsara, (1951) S C J 478 (1951) 
S.C 318 (1951) 2 M L J 141 (S C.) 
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Rustication of student for publishing defamatory 
matter.— Jang Bahadur v. Pi met pal, Mohindra College, 
(1951) Pepsu 59 

Freedom of Press.—Included in freedom of speech 
The State v Editor, Maiiubhvmi, (1955) Orissa 36 

Restriction on freedom of speech of Government 
servant — Krishna Chandra v Chief Supci intcndcnt, 

■ Central Telegraph Office, Calcutta, (1955) Cal. 76. 

Provisions of Acts held to be void under Articles 
19 (1) (a) and 19 (2) 

1 Criminal Law Amendment Act of 1908 as 
amended by Madras Act (XXI of 1950), S. 15 (2) (b). 
—Sate of Madias v. V G Rao, (19521 S C J 253 
(1952) S C 196 (void) 

2. Criminal Procedure Code, S. 99-A.— Promt 
Khem Raj v Chef Secietary, Jaipur Government, (1951) 
Rajas 113 (F B ) (void). 

3. East Punjab Public Safety Act, 1949, S. 7 (1) 
(c).— Bnj Bhushan v State of Delhi, (1950) S.C J. 
425 (1950) S C 129 (Pre-censorship order, void.). 

4 Government Servants Conduct Rules (1926), 
R 20 (1) —Krishna Chandra v Chief Superintendent, 
Central Telegraph Office, Calcutta, 58 C.W N 1026 (not 
to embarrass Government, not reasonable, being vague.) 

5 Indian Press (Emergency Powers) Act 
(XXIII of 1931), S 4 (1) (a) .— State of Bihar v Shaila- 
bala Devi, (1952) SCJ 465 (1952) SC 329, reversing. 
In re Bharati, (1951) Pat. 12 and explaining the scope of 
Romesh T hap par’s case [impugned section saved by amend¬ 
ment made by the Constitution (First Amendment) Act], 
Pattammal v Chief Presidency Magistrate, Madras (1951) 
Mad 950 (1951) 2 M L J. 101- 

6. Madras City Police Act (III of 1888)'as 
.-amended by Madras Act' {VII of 1949), S 49-A.— 
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V eying opal, In re, A I R (1954) Mad 901 (1954) Cr 
L J 1357 

7. Madras Maintenance of Public Order Act 
(XXIII of 1949), S 9 (1) (a) .Rontesh Thappar v State 
of Madras, (1950) S C J 418 (1950) S C 124 (Ban 
on circulation of paper, void). 

8. Police Act of 1861, S 7 — Shiva Nandan y 
State of West Bengal, (1954) Cal. 60 (void) 

8-A Press Emergency Powers) Act (XXIII of 
(1931), Ss. 15 and 18 — Rama Shankar v State, AIR 
(1954) All 562 (1954) Cr.L J 1212 (void) 

9 Press (Objectionable Matters) Act, Ss 1,3, 
4 and 7 — Krishna Sharma v State, (1954) Sau 28. 
Shankar & Co v State of Madias, (1955) Mad 498 68 
Mad I. W 426 

10 UP. Special Powers Act (XIV of 1932), S 
3 —Ram Manohar Lohia v Supei intendent, Central Prison, 
(1955) All 193 (Penalising the instigation of non-pay¬ 
ment of dues recoverable as arrears of land revenue un 
reasonable restriction) 

Provisions of Acts held to be valid under 
Art 19 (1) (a) 

1 Contempt of Courts Act (XXXII of 1952) 
Legal Remembi ancei v Bibhuto Blmsan, (1954) Pat 203 
32' Pat 1069 

2 Criminal Procedure Code, S 144 — State v 
Deadley Misra, (1954) All 738 (1954) All L J 440, 
State of Ajmer v Tek Chand, (1954) Ajmer 40 

3 Indian Penal Code, Ss 124-A and 153-A — 
Debt Soran v State, (1954) Pat 254 32 Pat 1104 

4 Industrial Disputes (Appellate Tribunal) 
Act, 1950, S 27 — Rajakulkarm v State of Bombay T 
(1954) S C J. 50 (1954) S C 73 (1954) SCR 384. 


*4 


209 



The Legal Pillars of Democracy 


5. Press (Objectionable Matters) Act; (LVI of 
1951), S 3 (v) —Valid. Tilokchand v Sindh, (1954) 
Ajm 19, Krishna Sarma v. State, (1954) San 28 S 11 is 
valid SJianiital v State of Bombay, A I.B. (1954) Bom. 
508 56 Bom L R 109, Gopal Das v State o/ /Uww, 

(1954) Assam 193, S 18 (2) is valid Tilokchand v. 
State, (1954) Ajm 41 

6 Representation of People Act, S 123 (5) and 
124 (5) — Jamuna Prasad v Lachhi Ram, (1954) S C 1 
835 (1954) S C 686 

Freedom of Assembly- 
Art 19 (1) ( b ) and 19 (3) 

1 Bihar Maintenance of Public Order Act, S 9. 

—Indeideo v State, 5 D L R (Pat ) 252 

2 Criminal Law (Amendment) Act (1932), S 7. 
State v Ganesh, (1951) Bom 459, Vengan, In re, (1951) 
2 M L J 241 

3 Disorderly conduct — Lmganna v State of 
Mysore, I L R (1954) Mys 388 AIR (1954) Mvs 
12 

4 Travancore-Cochin Police Act, S 26 — 

Mathai Manjooran v State, (1954) Trav Coch 47 

Freedom to form Associations 
Arts 19 (1) (c; and 19 (4) 

Effect of Bye-laws —See Kandaswami v Deputy 
Regist)ar of Co-operative Societies, Coimbatore, (1953) 2 
M L J 584 66 L W 905 

Permission of Administrative Authorities — 
Ramakrishmah v President, Dt Board, Nell ore (1952) 
1 M L J 38 
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Acts judicially considered 

1 Industrial Disputes (Appellate Tribunal) Act 
(1950).— Raja Kulkaim v State of Bombay, (1954) S C 
73, on appeal from 1951 Bom 105 (nature of right to 
“strike ’ considered) , 

2 Iron and Steel Companies Amalgamation Act 
—Naiayanan Prasad v Indian Iron and Steel Co , (1953) 
Cal 695 

3 Madras Criminal Law (Amendment) Act 
(XIV of 1908), (XI of 1950); S 15 (2) (b) —State of 
Madias v V G Row, (1952) S C 196 (Section is void) 

Freedom of Movement 
Arts 19 (1) ( d ) and (e) and 19 (5) 

General 

Art 19 (1) (d) and Art 21.—Art 19 (1) (d) 
should be read along with Art 21 Sliivanandam v State 
of West Bengal, (1954) Cal. 60 Fieedom of movement 
is not synonymous with personal libeity under Art 21 
Gopalan’s case, (1950) S C J 174 at 267 

Public Security and Morality — Empeior v Jeshmg- 
bhai, (1950) Bom 363 (F B ) 

Expulsion from India — Ebrahwi Vazxr V State of 
Bombay, (1954) S C 229 

Externment order — Khare v State of Delhi, (1950) 

S C J 328 (1950) SC 211, Gurbachan Sinqh v State 
of Bombay, (1952) S C.J 321 (1952) S C 221 

Order of Preventive Detention — Gopalan v The 
State, (1950) S C.J 174 (1950) S C 27, see undei 
Art 21 

Refusal to issue passport — V G Row v State of 
Madias . (1953) 2 M L J 413 AIR (1954) Mad. 

240. 
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Acts judicially considered under 
Art 19 <1) (cl) and (c). 


1. Abducted Persons 
tion) Act .—Stale of,Punjab v 

10 


(Recovery and Regintra* 
Afaib SiniK MTO1 SC 


2. Assam Maintenance of Public Order Act (V of 
X947^) —Amrti Bhailacharya \ State, (1953) Awsm 77 
Ilmen Kahtha \ State, (1953) Assam 209. 


3 Bihar Preventive Detention Ordinance of 
1950 —Raton Roy \ State of Bihar, H950; Pat. 332 
(valid) 

4 Bombay Public Security Measures Act, 
S 2 (1) (b).—Empnof \. Jcdunobhai Ishuxv Lai, H95P 
Rom 363. 

5 Influx from Pakistan (Control) Act (XXITI of 
1949), S. 7 -—Ehrahvi Vazir v Stale of Bombay, ( \ (i S A ) 
SC 229. (1954) S.C.R 933 56 Bom. L R 76S (citiren 
subjected to penalty of foifeiture of utiruislnp upon con 
viction for bieacb of peinut regulation unreasonable and 
void) 


Property Rights 
Arts. 19 (1) (/) and 19 (5) 

Property Meaning of —Charanjit Lai v. C/«ion of 
India, (1951) S C.J 29 (1951) S.C. 41 

Karnam’s Office —•Puwshatham \. Venkatappa, 

63951) 2 M L J. 561 64 M LW 1029 (not property) 

Hereditary Trusteeship —Ktdanquzhx Monachal \ 
State of Madras, (1952) 2 M L J 699 66 M.LW 947 
(is property) 

Payments to irregular forces -—Madhorao Ramrao 
v. State of Madhya Bharat, (1953) M.B. 257 (F.B ) 
(not property). 
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Dharmakartha of Temple.— Sn Shirur Mutt v. 
Commissioner, Hindu Religious Endowments Board? 
(1952) 1 M L.J. 557, on appeal. (1954) 1 M L J. 536 
(S.C.)* (1954) S.C J 335 (1954) S C R 1005 

Movable Property.—“Propeity” in Art 19 (1) (/) 
includes movable property, State of Bombay v. Balsara, 
(1952) S C 318 at 328 (liquor) 

Possessory Right is property — Bnj Bhukcm \ 
Swan, (1955) Pat 1 

Right to hold “market” is property.— Pudukudi 
Ramunni Kurilp v Panchayat Board, I L R (1954) Mad 
513 

Total deprivation whether restriction — Gopalan’s 
case, (1950) S C J 174 (1950) 2 M L J 42 (1950) 
SC 27, Lokenath v State of Orissa, (1952) Orissa 42 at 
45, Motilal v. State of Uttar Pradesh, I L R (1951) All 
269 AIR (1951) All 257 (F B ) 

Salary already earned — Dr Ram CJiaran v State 
of Vmdhya Pradesh, (1955) V.P. 21 

Right “to hold”.—To hold means “to own” and not 
“to possess” Manohar v Desai, (1951) Nag. 33, contra, 
Raja of Bobbih v State of Madras, (1952) 1 M L J 174 
at 186; I swan Prasad v Sen, 55 Cal W N 719 (includes 
right to enjoy) 

Reasonable Restrictions —The phrase “reasonable 
restrictions” connotes that the limitation imposed upon a 
person m enjoyment of a right should not be arbitrary or of 
an excessive nature beyond what is required in the interest 
of the public Messrs Dwarka Prasad v State of U P , 
(1954) S C 224 (1954) S.C R 303 

Illustrations of Reasonable restrictions 

1 Permit to transport essential commodities — 
Nanshankar v M P Si~ f e, (1954) S C 465 
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2. Restriction of shareholder’s right of voting at 
the election of Directors.— Chaianjit La! v Union of 
India, (1952) S C. 41 at 57. 

3 Restriction of right to manage estate and 
collect rents —Raja of Bobbih v Stale of Madras, (1952) 
1MLJ 174 at 191 

4. Scaling down of debts — Joint family Firm of 
Jamnalal v Knhcndas, I L R (1955) Hyd. 530. A.J.R 
(1955) I-Iyd 194 (F B ) 

5. Imposition of a condition as to lower rate in 
issuing Bus Permits —J M T Union v. State of 
Saw a Jib a, 8 Sau L R 90 1955 Sau 57 


6 Refusal to renew Bus permit — R. U. M 
Service, Ltd. v State of Madras, (1951) 1 M L.T. 231 
67 Mad L W. 121 

7 Insistence on production of Income-tax clear¬ 
ance Certificates for Government conti acts — Veda- 
chala Mudalm v Divisional Enginen, Highways, Saidapct 
Madras, (1955) 1 M L J 234. 


° f P r e-emption.-R/iap Singh v Kaitara, 
^ £ e P su 180 > Uttam Singh v Kartar Singh, I.L.R. 
(39a4) Ptmj 232 AIR (1954) Punj. 55 (F B ), 
conba, Custom of pre-emption not valid Ranch Gujar \ 
Amaismgh (1954) Raj 100 (F B ) , Babuls v Gozvar- 
dhandas, 0956) Madh B 1 (FB.) [The Supreme 

Court dealt with questions of pre-emption in (1954) S C 
41/ without considering this Constitutional point] 

Reasonableness of fee levied can be determined by 

67?’ (KM) AhYj Seha ™t Ur - ( 19S4 > A, ‘ 

Rent Control Legislation —Raia HarLnnn v State 
of Rajasthan, (1954) Raj 117, see also (1952) f M L J 

(1954) Raj* 65 ad (F 0 B. ; ^ O; ^ S *“ ° f Ra ’™ t,lan - 


\ 
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Art 19 (1) (f) deals with concrete rights — Bhag 
Smgh v Kai tar a, (1954) Pepsu 180. 

1 Unreasonable restrictions —Prohibition of the 
use of all liquids containing alcohol, Stale of Bombay v 
Balsa?a, (1952) S C 318 at 328 

2. Subjective attitude of executive officer made 
decisive — Raghubir Smgh v Couit of Waids, Ajmer 
(1953) S C 373 (1953) S C.J. 506 

3. Seizure of goods by police without authority 
of law — Wazn chain! v State of Himachal P/adesh, 
(1954) S C 451, State v Hamid Raza, (1955) V P 17 

4. Right of pre-emption — Bchi am v Phusa, 
(1955) Raj. 148, Moti Bat v Kandkan, I L R. (1954) 
Hyd 85 A.I R (1954) Hyd 161 (F.B ); contra Ram 
Rakh v Mst Gnlab, (1955) Raj. 140 (See supra “Law 
of Pre-emption) Distinction between pre-emption un¬ 
der personal law oi custom and under statutory provisions 
pointed out Vithal Rao v Mahadu, (1956) Hyd 47 (Case 
law icviewed) 

Existing law —Existing law in Art 19 (5) includes 
jiersonal laws Ram Rakh v Mt Gulab, (1955) Raj 140 

Public purpose — State of Bombay v Bhanji Munji, 
(1955) S.C 41 (1955) SCR 777 Acquisition of 

lands for persons dispossessed by work on the Bhalcra Hydi o 
Electric Scheme Tilak Ram v State of Punjab, (1956) 
Punj 83 “It is unnecessary to state m express terms m 
the statute itself the precise purpose for which property is 
being taken, provided from the whole tenor and intendment 
of the Act it could be gathered that the property was being 
acquired either for purposes of the State or for purposes of 
the public and that the intention was to benefit the commu¬ 
nity at large”—Per Mahajan, J m State of Bihar v Kamesli- 
war Smgh, (1952) S C 252 (1952) SCR 889, Kundan 
v Punjab, (1956) Punj 92 
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Scheme under Hindu Religious Endowments Act 
reducing hereditary Trustee to position of dummy.— 
Contravenes 19 (1) (/) Sankara?} Nai ; v Gowndan 
Nambm, (1955) 1 MLJ 243 


Acts judicially considered 

1 Ajmer Tenancy Land Records Act (XLII of 
1950), S 112 —Ragkubir Smgh v Cowl of Wards, (1953) 
S C J 505 (1953) S C 373 

2 Alwar Revenue Code, S 129 —Behram \ - 
Phusa, (1955) Rajas 148 

3 Arms Act (XI of 1878), Ss 14 and 16 — 
Mahcndra Bahadur v State of Madhya Bhaiat, (1953) M 
B 236, Kishoic Singh v. State of Rajasthan, (1954) Raj. 
264 (valid) 

4. Bihar Buildings (Lease, Rent and Eviction) 
Control Act (III of 1947) — Ramnath v Snkuinari S,nha r 
(1954) Pat 211 (valid). 


Valid Acts 

5 Bihar Hindu Religious Trusts Act (I of 1951). 
—Mahant Sukhram Das v President, Biha ; State Board of 

(1954) Pat 278 Ba myanda v State of 
Bihar, (1954) Pat 266 32 Pat 1148 (valid) 

« 9 n Cal ^ a Hackne y Carriage Act (I of 1919), 

PnhrJ r ll ^ri ya Ranjan R °y v Commissioner of 
Police, Calcutta, (1955) Cal. 417 59 Cal W N 215 (res¬ 
tricting the number of Rickshaws * valid) 

ProJertv^ArWViw (Administration of 

Ram v Cu?fnrl ^ r °^r 5 ‘^ —Valid Sadhu 

S C 4 f Ustodian ' General °f Evacuees Property, (1956) 

8 Evacuee Interest (Separation) Act 1951 S 9 
(vSdL ^ Sm9 V Um ° n ° f Indw > ( 1954 ) Punj 26i 
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9. Explosives Act — Sundara Nadar, In re, (1952V 
2 M L.J. 748 

10. Gwalior Pre-emption Act, (1992 Samvat).— 
Babtdal v Gozvaidhandas, (1956) Madh B 1 fF B.) 
(void ) 

11 Hindu Widows Marriage Act (XV of 1856), 
S 1 —Mohan Lai v Mrs Bhudem, (1954) All 588 
(valid) 

12 Industrial Disputes Act, S. 15 — East India 
Industries ( Madras ) Ltd v Industrial Tribunal, (1955) 1 
M L J 240 (Reinstatement of dismissed workman) 

13. Industrial Disputes Act (1947), S 25 (f) — 
Joglekar v B L Ry Co . (1955) Bom 294 57 Bom L 
R 448 

14 Influx from West Pakistan (Control) Act — 
Mandhara Jakab v Kutch Government, (1951) Kutch 38 

15 Madras Agricultural Relief Act (IV of 1938), 

—Kudinan Kuttv v Venkateswaran, (1951) 1 M L J. 

366: 64 M L W. 812 (valid) 

16 Madras Prohibition Act (X of 1937), S. 18 — 

Nageswara Rao \ State of Madias, (1953) 2 M L J 

724 A I.R (1954) Mad 643 (valid) 

17 Marwar Tenancy Act (XXXIX of 1949), 
S. 1 —Raia Hansinghv State of Rajasthan, (1954) Raj 
117 (valid). 

18. Mines and Minerals (Regulation and Deve¬ 
lopment Act (LIII of 1948) —Mineral Development 
Ltd. v. Union of India, (1954) Pat 340 33 Pat 198 
(valid) 

19 Muslim Personal Laws (Shariat) Application 
(Madras Amendment)- Act (XVIII of 1949) —Valid 
AbduraJuman v Avoomma, (1956) 1 M L J 119 
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20. Orissa Hindu Religious Endowments Act 
(JV of 1939) , Ss 11, 14 and 28 —Jagannath \ Slate of 
Oussa, (1954) S C. 400. ILR (1954) Cut 334* 
(1954) SCR 1046 (1954) S CJ. 329 (\alid). 

21. Punjab Court of Wards Act (II of 1903), S 
5.—Valid Kiddipsmgh v The Punjab State, (1954) 
Punj 247 

22 Punjab Court of Wards Act — Raja Rama- 
chandi a v. Punjab State, (1953) Punj 30 

23 Punjab Pre-emption Act, Ss 15 and 16.- - 
Uttam Singh v Kaitai Singh, (1954) Punj. 55 (F.B.). 

24 Punjab Security of Land Tenures Act (X of 
1953), Ss 11 and 18.— Bhagirath Ram v State of Punjab. 
(1954) Punj 167 (F B ) (valid) 

25 Rajasthan Produce Rents Regulating 
(Amendment) Act (XIV of 1952), S 1 —-Valid Raj 
Sahiban v State of Rajastan), (1954) Raj 65 (F.B ) 

26 Tanjore Tenants and Pannaiyal (Protection) 
Act (XIV of 1952).— Santhanaknshna v Vaithihngam , 
(1954) Mad 51 (1953) 2 M L J 326 

27 Travancore-Cochin Holdings (Stay of Exe¬ 
cution Proceedings Act) (VIII of 1950) — Vishnu v 
Paulo, (1953) Trav Coch 327 

28 UP. Court of Wards Act (IV of 1912), 
S 8 (1) ( b ) —Valid Rajeshwaii Devi v State of U P 
(1954) All 608 (void) (‘Holds’ m Art 19 (1) (/) means 
‘owns’ and not ‘possesses’) 

29 UP. Industrial Disputes Act (1947), S 3 
—British India Corporation v State of Uttar Pradesh, 
(1954) All 550 (1954) All L J 576 (order for payment 
of bonus valid) , Bash Sugar Mills, Ltd v State of U P . 
(1954) All 538 (1954) All L J. 452 (F.B ) 

30. West Bengal Food Grains (Intensive Pro¬ 
curement) Order, 1952 — Ghrita Mohan v Additional 
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District Magi shale, 57 Cal W.N 798 AIR 1954 Cal 
97 (valid). 

31 West Bengal Land Development and Plan¬ 
ning Act, S. 4.— Gawipada v Banerjee, (1953) Cal 
704 

% 

32. West Bengal Land Development and Pan¬ 
ning Act (XXI of 1948), S 7.— Galam Ban v State of 
West Bengal, (1954) Cal. 248 (valid) 

Occupational Freedom 
[Articles 19 (1) (g) and 19 (6) ] 

“Occupation”: Meaning of.—Study m a University 
is not an “occupation”. Samir Kumar v. Someshwar, 1953 
Cal. 783 Right to hold fair on one’s Land. Ganapathi 
v State of Ajmer, (1955) S C 188. Service m pursu¬ 
ance of a contract is not “occupation” Chathurbhuj v 
Bihar State Co-operatwe Bank, Ltd , A I R (1955) Pat 
223. 

Plying Motor Vehicles —C S S Motoi Service \ 
Slate of Madras, (1952) 2 M L J 894 (1953) Mad 

279 66 M L W 85 

Monopoly not guaranteed —Harman Singh v 
Regional Transport Authority, Calcutta, (1954) S CJ 46 
(1954) S C 190 (1954) S C R 371 

Creation of Monopoly.— Cooverjee v Excise Com¬ 
missioner, Ajmer, (1954) S C 220 (1954) S C J 246 
(1954) S.C R 873 Criteria applicable to ordinary 
trades cannot be applied to intoxicating drinks) , Rashid 
Ahmed v Municipal Board, Kairana, (1950) S C J 324 
(1950) S.C 163 (1950) SCR 566, Lokanath 
v Orissa State, (1952) Orissa 42, Saghir Ahmad v State 
of U P , (1954) S C 819 (1955) S C J 819 (Bus 
Transport Monopoly of) 

Right to close down business — Maharajah Knshna- 
garh Mills, Ltd v State of Rajasthan, (1953) Raj 188; 
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Indian M &M Corporation v. Industrial Tribunal, (1953) 
Mad. 98, K. Raman Co. v State of Madras, (1953) Mad. 
84 

Right to practice as an advocate.— Jag jit Singh v. 
State of Hyderabad, (1954) Hyd 28 I.L.R. (1953) 
Hyd 648, Babul Chandra v Chief Justice and Judges, 
(1954) S C. 529, Ranqaszuami v Industrial Tribunal, 
(1953) 1 M L J 315 See also (1954) 1 M.LJ. 261 * 
ILR. (1954) Mad. 800 AIR (1954) Mad. 553. 

Standing for election.— Sakhawant v State of 
Orissa, (1955) S C.J 262 (Not occupation). 

Right of Publishers to have books prescribed as 
text-books —Ram J away a Kapur v State of Punjab, 
(1955) S C 549 (1955) S.C.J 504. 

Critical note on (19^5) S C. 549. 

Motilal’s case discussed m this work at page 8 was 
recently considered by the Supreme Court m Ram Jazvaya 
Kapur v State of Punjab The Supreme Court had to 
decide upon the validity of an executive order of the State 
of Punjab, pursuant to which the State Government began 
to carry on the business of punting and publishing text 
books for schools and acquire a virtual monopoly of that 
business There was no legislation authorising the state to 
set up a trade m books The Supreme Court upheld the 
executive order and expressed the opinion that the carrying 
on of the business of printing and publishing text books for 
schools was not beyond the competence of the executive 
Government though there was no specific legislation sanc¬ 
tioning such a course A careful scrutiny of the judgment 
of the Supreme Court reveals the following line of reason¬ 
ing Under Art 298 of the Constitution the power to 
contract is expressly vested m the Government. So with¬ 
out any legislative authorization the Government can enter 
into contracts with authors and others for carrying on the 
work concerned The printing of books involves the ex- 


220 



The Constitution of India (Part III) 

penditure of money, but the Appropriation Act for the 
year showed tins item of expenditure and so affords a com¬ 
plete answer to the objection that moneys out of the consoli¬ 
dated funds of the State cannot be expended without the 
authority of law as required by Art. 266 (3) of the Consti¬ 
tution So the mbney can be expended and the books 
printed The next question is whence does the executive 
get the right of setting up a trade m books Mukherjea, 
C J., observes “It is true that the ’Appropriation Acts 
cannot be said to give direct legislative sanction to the trade 
activities themselves But so long as the trade activities 
are carried on in pursuance of the policy which the execu¬ 
tive Government has formulated with the tacit support of 
the majority in the legislature, no objection on the score of 
their not being sanctioned by specific legislative provision 
can possibly be raised Specific legislation maj 

indeed be necessary if the Government require certain 
powers in addition to what they possess under ordinary law 
m order to carry on the particular trade or business.” This 
reasoning suggests that the executive has the power of 
trading under the “ordinary law, ’ whatever ‘ordinary law' 
may mean This, it is respectfully submitted, comes 
perilously near conceding inherent powers to the executive 
The observation of Chief Justice Malik in Motxlal's case 
that executive power may be implied, ancillary or inherent 
was noticed by the Supreme Court without eliciting any 
adverse comment The dissenting opinion of Agarwala, 
J., in that case drew forth the following comment “The 
opinion of Agarwala, J , undoubtedly supports the conten 
tion of Mr. Pathak but it appears to us to be too nairow 
and unsupportable ” The discussion of this aspect of the 
case is rounded off with the observation “These discussions 
however are to some extent academic ” It is difficult to see 
how the discussion was merely academic when the petitioner 
“could have succeeded m his petition if the contention based 
upon the opinion of Mr Justice Agarwala in MohlaVs case 
had found favour with the Supreme Court Further, the 
view of Mr. Justice Agarwala is not based upon a “narrow 
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view but is founded upon the broad doctrine of the Rule of 
Law. 

It can only be concluded that the full implications of 
the doctrine of Rule of Law have not been explored m the 
decision of the Supreme Court It mpst be insisted, how¬ 
ever, that the doctrine, will suffer an eclipse if inherent 
powers are conceded to the Executive. 

Right to carry on Transport business — Saghu 
Ahmad v State of U P, (1954) S C J S19 (1954) S 
C 728 (Extent of right of public over highway examined) . 

License for carrying on business — Mohammad 
Vasin \ District Magist) ate, Kanpur, (1954) All 317 
(1954) All L j 12, Forbidding license-holder from bidd¬ 
ing at auction of excise shops, Bvendra Singh v Excise 
Commissioner, (1956) Madh B 21 

Executive without legislative sanction cannot be 
permitted to create monopoly for Government — 
Madhab Chand) a Das v Regional Transport Authority . 
(1954) Assam 212, Narayana Pillai v State of Travancore- 
Coclun, ILR (1954) Trav Co 806 AIR (1954) 
Trav Co 504 

Reasonableness of Restrictions —Tests to be 
applied Dzoarka Prasad v State of Uttar Pradesh, (1954) 
SX 224 (1954) SCJ 238 (1954) SCR 803, 

Cooverjee v Excise Commissioner, (1954) SCJ 246 
( 1954) S C 220 (1954) S C R 873 

State competing with Private persons.— People’s 
Bus Sci vice, Ltd v State, (1956) Pepsu 3 

Reasonable Restrictions: Who can impose —The 
legislature or the executive with legislative authorisation 
Vmo C and Ph Works v. State, (1956) Nag 1; reason¬ 
ableness cannot be judged m the abstract Bapubhai \ ' 
State of Bombay, ILR (1955) Bom 870 AIR 

(1956) Bom 21, it is foi the state to justify the restriction 
ibid 
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Unreasonable restrictions 

1. Illegal Taxes — Mohammad Yasvn v Town Area 
Committee, Jalalabad, (1952) SC 115 

2. Express Total Prohibition — Chintamani Rao 
v State of Madhya “Piadesh, (1951) S.C 118. 

3 Implied total Prohibition.— Md Yasm v. 

Town Area Committee, (1952) SC 115. 

4 Arbitrary discretion given to officials — State 
of Rajasthan v Nathmal, (1954) S C 307 (to acquire 
stocks at any price), Messrs Dwarka Prasad v State of U 
P, (1954) SC 224 (officer empowered to grant or refuse 
to grant, renew, refuse to renew, suspend, revoke, cancel or 
modify licenses), Nimaichand v State, (1955) Cal 478 

5 Interference in non-public utility business — 

Mahaiajah Knshnaqaih Mills, Ltd v State of Rajasthan, 
(1953) Raj 188 

6 No principles laid down for guiding licensing 
authority — Seshadn v District Magistrate, Tanjore, 
(1954) S C J 842, Kuttikeya v State of Madras, (1954) 
Mad 621 (1954) 1 M L J 117 

7 Order creating Monopoly —T K Gopal Chetty 
v Director of Public Instruction, AIR (1955) Mys 
81 


Reasonable Restrictions. 

1 Licensing —Anumali Sadhukhan v A R 

Chatterjee, AIR (1951) Cal 90 at 92, Ratan Chandra 
v Adhai Biswas, (1952) Cal 72, Mahboob Khan v Dy 
Commissioner, Lakhimpur, (1953) Assam 145, Rameshwal 
Prasad 1 District Magistiate, (1954) All. 144 

2 Prohibition of Toutism —In the mattei of 
Phool dm (1952) All. 491 
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3 Keeping police watch over a place of business 
9 -Santi Pnya v Snrendra Nath, 6 D.L.R (Cal.) 28 
(Medical clinic) 

4 Levy of fees — -Anantaknshnan v State of 
Madras, (1952) Mad 395 at 409 (For admission to legal 
profession) 

Fixing Minimum wages.— Bijay Cotton Mills, Ltd 
v State of Madras, (1955) S C J ( 51 

Condition that paid briefs for or against a Muni¬ 
cipality should be given up as a condition of standing 
for municipal election —9 akhawant v State of Orissa . 
(1955) SCJ 262 

Pre-emption.— Ramachandra v Jana? dan, (1955) 
Nag 225 (F B ) 

Insistence of production of Income-tax certificate 
as a condition for Government contracts — Vedachalo 
Mudahar v Divisional Engineer, (1955) 1 M L J 234 

Illegal Impost —Himmatlal Hanlal Mehta v State of 
Madhya Pradesh, (1954) 1 A.L.T. 72 (S C ). 

Acts judicially considered 

1 Ajmer Excise Regulation (I of 1915).— 

Cooverjee v Excise Commissioner, Aimer, (1954) S.C 
220 (valid). 

2 Assam Sales Tax Act (XVII of 1947) — 
Cement Marketing Co of India v State of Assam, A I 
R (1955) Assam 113. 

3 Bar Councils Act: S 9 (1 ) .—Babul Chandra v 
Chief Justice and other judges of Patna High Court, (1954) 
S C 524 (1954) S C A 395 

4. Bihar Act (XXIX of 1947) — Benqal Immunity 
iCo v. State of Bihar, (1955) S C.J 672 
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5. Bihar Cotton Cloth and Yarn (Control) Order, 
1948, Cls 4 and 5 — B onward al y Cloth Conti oiler, Bihar, 
( 1954) Pat 325 33 Pat 219 (uncontrolled power 

Void - ) 

/ 

6 Bombay Agricultural Produce Markets Act 
•(XXII of 1939) — Bapuhhai v State of Bombay, I L R 
(1955) Bom 870 AIR (1956) Bom 21 57 Bom L 
R 892 (prohibiting business at a particular place Reason¬ 
able) 

7 Central Provinces and Berar Regulation of 
Manufacture of Bidis (Agricultural purposes) Act 
(LXIV of 1948) — Chitamanrao v State of Madhya Pi a- 
Beck, (1950) S C J 571 (1951) S C 118 (void) 

8 Cinematograph Act (II of 1918) . S 8 —Gov- 
•ernment Orders issued by Madras State under this Act re¬ 
quiring licensees to exhibit approved films aie AOid Seshadn 
\ District Magistrate, Tanjore, (1954) S C J 842 (1954) 
S C 747 (1954) S C A 1214, revei sm? A I R (1952) 
Mad 120 (1951) 2 M L J 517 

9 Cotton Textiles (Control of Movement) Order 
1948), Cl 3 — Hanshankai v State of M P, (1954) 

5 C 465 (1954) S C J 637 (1954) SC A 824 

10 Government Servants Conduct Rules Rule 

6 —Prohibiting government servants from soliciting mone} 
by sale of tickets is valid Scthumadhavarao v Collectm of 
South Arcot, (1955) 1 M L J 538 

11 Hyderabad Jagirdars Debt Settlement Act 
(XII of 1952) —Joint Family Firm of Jamanlal v Kishen- 
Aas, T L R (1955) Hyd 510 A I R (1955) Hyd 194 

12 Indian Bar Councils Act, 1926 S 9 (1) — 

Babul Chandra v Chief Justice and Judges, ( 1954) S C 
529 (Discretion given to court in the mattei of enrolling 
piactitioners Not unreasonable) 


15 
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13. Income-Tax Act* S. 61 (3) — Chandrasekhara 
Reddi v Commissioner of Income-Tax, Madras, (1951) 1 
M L J 565 (1951) Mad. 897 66 M.L W 655 

14. Labour Laws — Indian Meta1 and Metallurgical 

Corporation v. Industrial Tribunal, (1952) 1 M.LJ. 481 

(regulating wages and conditions of service) ; Dindigul Skin 
Merchants Association v Industrial Tribunal, (1952) 2 
M L J 512; (Industrial Disputes Act piovidmg machinery 
to smoothen the disputes between the employers and 
employees), Santhanaknslina O day at \ Vaithilingam , 

(1953) 2 M.L J 325, East India Industries v The Indus¬ 
trial Tribunal, (1955) 1 M L J 240 (Reinstatement of 

worker by industrial tribunal valid question \ hether award 
is daw’ as contemplated by Art 13 Left open) ; Bijay 
Cotton Mills v State of Ajmer, (1955) 1 M.L. J, 10 (S 
C ) (Minimum Wages Act, 1948) 

15 Madhyabharat Zamindari Abolition Act 
(XIII of 1951) : S. 38 (2) — Shazad Khan v. Jhallu Singh r 
(1955) M B 146. 

16. Madras Buildings (Lease and Rent Control) 
Act (XV of 1946). —Venkatachellmn v KabaJannirthy 
D illai, (1955) Mad 350 

17 Madras Commercial Crops Markets Act (XX 

o r 1933)* S 5 (4) (a) — Kutti Keya v State of Madras , 
(1954) 1 M.L J 117 (1954) Mad 621 (unregulated 

power \oid) 

18 Madras District Municipalities Act (V of 
1920): S 249 (3). —K Md Khassim v Municipal Council, 
(1956) Mad 181 (1955) 2 M L J 684 (unregulated dis¬ 
cretion (void). 

19 Madras Motor Vehicles (Taxation of Pas¬ 
sengers and Goods) Act (XVI of 1952) — Mathurar 
Pillar v State of Madras, AIR (1954) Mad 569 I L 
R (1954) Mad 867 (1954) 1 M L J 110 (valid) 
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20. Madras Motor Vehicles Act, 1939: S 68 (2): 
Rule 268.— T B Ibrahim v Regional Transport Authority 
Tan)ore, (1953) S C J 31 (1953) S C 79 (Change of 
bus stand as starting point of Bus) 

21. Minimum Wages Act (XXI of 1948). —Bijay 
Cotton Mills, Ltd v State of Ajmer, (1955) S C 33 
(1955) S C J. 51, S I Est, Etc v The State of Madras y 
(1954) 1 M L J. 518 at 521 I L R (1954) Mad 1033. 

22. Press (Emergency Powers) Act* S 3 — Pat- 
tammal v. Chief Presidency Magistrate, Eqmore, (1951) 2 
M L J. 101 64 M L W 666 

23 Press (Objectionable Matter) Act (LVI of 
1951) : Ss. 3 (vi) and 11 —Valid Shanker & Company v 
State of Madias, (1955) 2 M L J 106 (Meaning of 
'obscene’ explained) 

24 Rajasthan Dramatic Entertainments Ordi¬ 
nance: S. 3.— Madan Lai v State of Rajasthan, (1953) 
Raj. 162 

25. Rajasthan Foodgrains Control Order, 1949 
Cl. 25 — State of Rajasthan v Nath Mai, (1954) S C 
307 

26. U. P Coal Control Order, 1953.— Messrsi 
Dwarka Prasad v State of U P, (1954) S C 224 

27. U. P. Municipalities Act, 1916 Ss 298 and 

318 — Rashid Ahmad v Municipal Board, Kairana, (1950) 

S C J. 124 (1950) S C 163. 

28. U P District Boards Act Bye-laws undei 
S. 174.—Forbidding persons from establishing cattle market 
is void Tahir Hussain v Dt Board, Muzaffarnagar, (1954) 

S C. 630 

29. Uttar Pradesh State Road Transport Act 
(II of 1951) — Sagir Ahmad v State of U P , (1954) 
S.C J 819 (1954) S C 728 (void reversing 1954 AIL 
257) 
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30. West Bengal Clinical Establishment Act 
(VI of 1950).—Imposing exacting standards for carrying 
on the occupation of a physico-therapist valid Taracharan 
Mukherjee v Das Gupta, (1954) Cal 138. 92 Cal.LJ 17, 
But unreasonable restrictions cannot be imposed Shda 
Banei jee v Das Gupta, (1954) Cal. 571* 58 C W.N 705 
(Rules framed under the Act) 

Art 20:—Protection in respect of conviction for 
offences.—(1) No person shall be convicted of any offence 
except for violation of a law m force at the time of the com¬ 
mission of the act charged as an offence, nor be subjected to 
a penalty greater than that which might have been inflicted 
under the law in force at the time of the commission of the 
offence 

(2) No peison shall be piosecuted and punished for 
the same offence more than once 

(3) No peison accused of any offence shall be com¬ 
pelled to be a witness against himself 


NOTES. 


Ex post Facto law made prior to the Constitution 
—If the law was not factually m operation at the time when 
the illegal act was committed, the prohibition of Art 20 (1) 
comes mto play: Shiv Bahadur v State of Vtndhya Pradesh, 
(1953) S C J 563 (1953) S C 394, Kedamath \ State 
ol IVeu Bengal , (1953) S C 404 


Taw in force —Law must be actuall)' in force and not 
deemed to be in force as a lesult of giving it retrospective 
effect Rama Shanlm v State, (1954) All 562 (19541 Ci 
L J 1212 ; 


Arts 20 and 194 (3) —Art 194 (3) is not subject to 
Ait 20 (2) Raj Naram v At mar am, A I R (1954) All 


Offence m Art 20 (2) —Means a criminal offence 
A T R (1954) All 319 


228 



The Constitution of India (Part III) 

Autrefois convict and double jeopardy 
(Art. 20, Cl. (2).) 

Prosecuted and punished —The words prosecuted 
and punished should not be taken distributively so as to mean 
prosecuted or punished. The two factors must co-exist m 
order that the operation of the clause may be attracted 
Venkataraman v Union of India, (1954) S C 375 (1954) 
S C J 461 (1954) S C A 466, Maqbool Hussain v 

State of Bombay, (1953) SCR 7.30, Upendra v State, 
(1954) Assam 106 

Prosecution —Appeal against acquittal is a continu¬ 
ation of the prosecution Kalavati v. State of Himachal Pra¬ 
desh, (1953) S C J 144 (1953) S C 131 (1953) S 
C R 543 (at 550) 

Re-trial.—Re-tnal is not a fresh prosecution Ganesh 
Piasad v State of U P, (1954) All 116 (1954) All L 
J. 552, Mithai Lai v State, A.I.R (1954) All 689 
(1954) All L J 474 

Scope of Art 20, Cl (2) —(1) The pnoi piosecu- 
tion must have been before a court or tribunal required to 
decide judicially Maqbool Hussain v State of Bombay, 
(1953) S.C J 456 (1953) S C 325 (1953) SCR 

730 (Sea Customs Authority not a judicial authority) , 
Venkataraman v Union of India, (1954) S C 375 (En¬ 
quiry under Public Servants (Inquiries) Act, 1950) De¬ 
partmental proceedings do not constitute a prosecution 
Surcsh Chandra v Himangshu Kumar Ray, 55 C W N 
605 Shiva Nan dan v State of West Bengal, (1954) Cal 
60, Mohmdra Paitap v Health Services Dncctoi, (1956) 
Punj 81. 

Proceedings should be m the nature of Criminal Pio- 
ceedmgs before a Judicial Tubunal, Ibid Venkataraman v 
Union of India, (1954) S C 375 (1954) S C A 466 
(Prosecuted and punished are not to be taken disjunctively) : 


229 



The Legal Pillars or Democracy 


(2) The piewous piosccution should hn\e iesultcd 
in punishment Ait 20 (2) does not apply if the first 
complaint was dismissed foi default I\(w i (rhei v Kaw 
Kishun Dos , 6 D L.R. (All.) 231 

Jail Supei mtendent inflicting punishment and then re 
feirmg matter to Magistiate (not permissible) : Moqbool 
Hussain v. Siaic of Bombay, (1953) S C. 325 (1953) S. 
C R 730 

Distinct Offences .—Ishadanand v State, (1955; 
Pat 396 [Art 20 (2) does not apply] Shyam Lot v. State, 
(1954) Pat 247 

Discharge of accused —In Re Suhiamania Achari . 
(1955) Mad 129, see also (1952) Mad 725 

Principle undertying Ait 20 (2).—Art. 20 (2) P 
based upon the well established rule of English law expressed 
in the maxim (< ncmo debet Ins vex an ”—a man must not be 
put twice m peril for the same offence Under the English 
common law a person indicted again for the same offence 
may plead, as a complete defence, his former acquittal or 
conviction This plea is technically known as the plea of 
"autrefois acquit” or “autrefois convict ” This principle 
is embodied m the doctnne of double ieopardy m the Fifth 
Amendment of the Constitution of the U.S A , which pro¬ 
vides that “no person shall be subject for the same 

offence to be twice put m jeopardy of life oi limb ” 

Art 20 (2) compared with the English and Ameri¬ 
can doctrines.—The ambit of the fundamental right con¬ 
ferred by Art 20 (2) is much narrower than that of the 
Common law rule in England or the doctrine of double jeo¬ 
pardy m the Amencan Constitution The principle of 
autrefois acquit is not embodied m this Article No doubt 
'this principle is to be found m S 403 of the Criminal 
Procedure Code But it has not been elevated to the posi¬ 
tion of a fundamental right by being incorporated in Art 
20 There is no reason why the framers of the constitution 
should have made a distinction for this purpose as between 
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autrefois acquit and autrefois convict The evil to be 
averted is double jeopardy and it can be effectually averted 
only when the defence of autrefois acquit, equally with the 
defence of autrefois convict, is available to a person The 
Supreme Court has however, ruled that m Older to enable 
a citizen to invoke the protection of Cl (2) of Art 20, 
there must have been both prosecution and punishment in 
respect of the same offence In Art 20, Cl (2), the 
words “prosecuted and punished” aie not to be taken distri- 
butively so as to mean prosecuted or punished The two 
factois must co-exist m order that the opeiation of the 
clause may be attracted V cnkatai aman v Union oj India 
(1954) S C 375 Maqbool Hussain v State of Bombay , 
H 953) S C R 730 

Testimonial Compulsion Art 20 (3) 

Asking accused to give his thumb impression 
Testimonial compulsion —Rajamuthukoil Pillai v 
Pcnyaszcami Nadar, (1955) 2 M L J 468 relying on 
Sharma v SatisJi Chandra, (1954) S C J 428 

Magistrate seizing blood stained clothes worn by 
accused making confession —Palam Moopan, In re, 
0955 ) 2 MLJ 199 (1955) M W N 301 (not testi¬ 
monial compulsion), Sunder Singh v State, (1955) All 
367 

Notice to show cause why accused’s premises should 
not be searched for getting at certain documents — 

Swarnahngam v Assistant Inspector of Labour, Kai aikudi, 
(1955) 2 ML J 268, summons to accused to produce cer¬ 
tain documents under Criminal Procedure Code, S 94 
Szoarnalingam Chettiar v Assistant Labour Inspcctoi, Karai- 
kudi, (1955) 2 M L J 267 

Acts judicially considered under S 20 

1 Bihar Land Encroachment Act (XXXI of 
1950)- S 9 .—Bnj Bhukan v S D O Snvan, (1955 V 
Pat 1 
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2 Criminal Law Amendment Act (1952) — State 
\ N<n ay an, (1954) Madh B 206 (valid) 

3 Criminal Procedure Code S. 5.— Stale \ 
Padmakant, (1954) All 523 (1954) All L J. 3/8 (F B.)' 

(contemner is not a peison accused of an offence) 

4 Criminal Procedure Code: S 94, Ss. 96 (1), 

165 Search warrant.— M P Sharma a Satish Chandia, 
(1954) S C J 428 (1954) SC 300. Satyakwkai \ 
Nikhil Chandia, 55 C W N 627 (P B ) (19al) Cal 

151, Sivarnahngam Chethar In rc, (1955) 2 M L J 269 
(1955) M W N 567, Sivarnahngam ChctUa ? v Assistant 
Inspcctoi of Labour, Karaikudi, (1955) 2 M L.J. 268, 
Sivarnahngam Chethar \ Assistant Labour Inspector, 
Karaikudi, (1955) 2 M L J 267 (55 C W N 627 no! 
good law m view of (1954) S C J 428) 

5 Criminal Procedure Code S 107. —Mathav 
Manjuram\ State, 6 D L R (T.C ) 277 

6. Criminal Procedure Code* S 342 — B N 
Ramaknshna, (1955) Mad 100. 

7 Evidence Act S 73 — Sailendianath v. State^ 
(1955) Cal 247 

8 Influx from Pakistan (Control Act) of 1949:- 
S 5 — State v Hyderabad, ILR (1955) Iiyd 214 A 

I R (1955) Hyd 128 

9 Influx from Pakistan (Control) Act (XXIII 
of 1949) S 7 —Ebrahmi VazirMavatv State of Bombay, 
(1954) S C 229 (1954) SCR 933 56 Bom LR 968 

10 Penal Code Ss. 114 and 224 —PiBins Dev v 
State. 55 C.W N 140 

11 Penal Code: S 165-A — Azgaialh Nazaralh, 
Smgaparewalla, In re (1954) Bom 327 ILR (1954) 
'Bom 763 56 Bom L R 199, Randhva v State (1954) 

Madh B 83 ' 

12 Press Objectionable Matter Act (1951). Ss, 
3 > 7 and 16 .—Tdokchand Gopal Das v, Sind hi, (1954) 
Ajmer 19. 
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13 Preventive Detention Act. S. 11 — Prahlad' 
K)ishnan \ State of Bombay, 53 Bom L.R 717 (-valid) 

Art 21—Protection of life and personal Liberty. 

—Xo person shall be deprived of life and personal liberty 
except according to procedure established by law 

Art 22—Protection against arrest and detention 
in certain cases —No person who is airested shall be de¬ 
tained m custoch without being informed as soon as may be. 
of the ground for such airest nor shall he be denied the light 
tu consult, and to be defended by, a legal practitioner of his- 
choice 

(2) E\ery person who is arrested and detained m 
custody shall be produced before 'the nearest Magistrate 
■within a period of twent)'-four hours of such arrest exclud¬ 
ing the time necessary for the journey from the place of 
arrest to the Court of the Magistrate and no such peison 
shall be detained m custody beyond the said period without 
the authority of a Magistiate 

(3) Nothing m clauses (1) and (2) shall apply— 

(a) to any person who for the time being is an enemy 
alien, or 

( b) to any person who is arrested oi detained under 
any law providing for preventive detention 

(4) No law providing for preventive detention shall 
authorise the detention of a person for a longer period than 
three months unless— 

(a) an Advisory Board consisting of persons who 
ai c, or have been, or are qualified to be appointed as, Judges 
of a High Couit has reported before the expiration of the 
said period of three months that there is m its opinion suffi¬ 
cient cause for such detention 

Provided that nothing in this sub-clause shall autho- 
nse the detention of any person beyond the maximum period 
prescribed by any law made by Parliament under sub-clause 
(b) of clause (7) , or 
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(b) such person is detained w accordance with the 
piovisions of any law made by Pailiament under sub-clauses 
(a) and (b) of clause (7) 

(5) When any person is detained m pursuance of an 
ordei made under any law providing 1 for pieuntivc deten¬ 
tion, the authorit)’’ making the oidei shall, us soon as may be 
communicate to such person the grounds on which the orde> 
has been made and shall afford him the caihest oppoi tunil} 
of making a iepiesentation against the oidci. 

(6) Nothing m clause (5) shall lequirc the autho¬ 
rity making any such ordei as is ref cried to in that clause 
to disclose facts which such authonty considers to be against 
the public interest to disclose 

(7) Parliament ma) r by law prescribe— 

(a) the circumstances under which, and the class or 
classes of cases in wdiich, a person may be detained for a 
period longer than three months under any law providing 
for preventive detention without obtaining the opinion of an 
Advisory Board m accordance with the provisions of sub¬ 
clause (a) of clause (4) 

( b ) the maximum period foi which any peison ma\ 
in any class or classes of cases be detained under any law 
providing for preventive detention, and 

(c) the procedure to be followed by an Adwsorv 
Board m an inquiry undei sub-clause ( a) of clause f4) 

NOTES 

Arts 21 and 22—Personal Liberty. 

Procedure established by law — Gopalan v State 
of Madras, (1950) S C J. 174 (1950) S C 27, Krishmn 
v State of Madias, (1951) S C J 453 (1951) SC 301, 
Maheswan Devi Jute Mills \ Labout Appellate Tribunal 
(1954) All 161 

Treaty —A treaty is not a “law” Buma v State. 
(1951) Raj 127 


2 34 



The Constitution of India (Part III) 

Deprivation —Continuance of deprivation should 
also be according to law Pandwang Kashmath More, In le 
(1951) Bom. 30* I L.R (1951) Bom 190 (F B ) 

Arrest: Meaning of.— State of Punjab v Aiaib 
Singh, (1952) S C.J. 664 (1953) S C. 10 

Correlation between Arts. 19, 21 and 22 — Ram 
Manohar Lohia v Superintendent, Central Prison, (1955) 
All. 193. 


Preventive Detention 

Scope of Enquiry by Court — Sodhi Shamsher Singh 
v State of Pcpsu, (1954) S.C. 276, “It has been held b) 
this Court, on more occasions than one, that the propriety 
or reasonableness of the satisfaction of the Central or State 
Government upon which an order for detention under S 3, 
Preventive Detention Act is based, cannot be raised m this 
Court and we cannot be invited to undertake an investigation 
into the sufficiency of the matters upon which such satisfac¬ 
tion purports to be grounded We can, however, examine 
the grounds disclosed by the Government to see if they are 
relevant to the object which the legislation has in view, 
namely, the prevention of objects prejudicial to. the defence 
of India or to the security of the State and maintenance of 
Law and order therein ” 

Sufficiency of grounds for ordering detention 
Not justiciable — Gopalan’s case, (1950) S C J 174 
(1950) S.C. 27. 

Opportunity to make representations —Sufficiencj 
of particulars furnished (Justiciable State of Bombay v 
Atmaram Vaidya, (1951) S.C J 208 (1951) S C 157 
Shibhan Lai v State of U P , (1954) S C 179 (1954) 
S.C.J. 73 (1954) S C.R 418. 

Communication of grounds “as soon as may be” — 
Tarpada De v State of West Bengal, (1951) S C J 233 
(1951) S.C. 174 (order served on 26-2-50, Grounds fur- 
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nishccl 14-3-50. Large number had to be served So delay 
not unreasonable) 

Vagueness of Grounds.— Di Rani Krishna 
Bharadieaj \ State of Delhi, (1953) S C.J 444* (1953)^ 
S C 31S Durg Singh v State, (1953) Raj. 177; Raj 
Bahadur Goud \ State of Hyderabad, I L R (1953) Hyd 
459, Safatull Khan v Chief Secretary to Government of 
IVcsf Bengal, 55 C W N 27, Molntlal Pandit v State, 

( 1951) Pat 439, Dayanand \ State of Bihar, (1951) Pat 
47 30 Pat 630 

Irrelevant and unsubstantial grounds. —Shibhan 
Lai v State oj U. P , (1954) SC 179, Sodhi Sham slier 
Smqh \ State of Pepsu, (1954) S C 276 Asha Ram v 
State, (1950) All 709 

Grounds partly good and partly bad — Bakhtawar 
Singh v State of Pepsu, AIR (1953) Pepsu 207* I.L 
R (1953) Patiala 423, Prem Dutt v Superintendent , 
Central Prison Agra, (1954) All L J 6 A I.R (1954) 
Ml 315 ' ' 

Gist of offending speech. —Ram Singh v. State of 
Delhi, ( 1951) S C J 374 (1951) SC 270 (need not be 
supplied to detenu) 

Successive Notices. Repetition of grounds — 

Ujagai Smgh v State of Punjab, (1952) S C J 521 
(1952) S.C. 350 

Fresh detention order — Naianjan Smgh v. State 
! ’ J Punjab, (1952) S C J 111 (1952) S C 106 

Mala tides — Ashutosh v State of Delhi, (1950) S 
( 4 51 (1950) S C T 433 (1950) 2MLJ 555 (SC); 

l taaat Smgh \_ State of Punjab, (1952) S.C J. 521* 
( 1°.*>2) ^ C 350 Grounds on which detention order* is 
band hung also the subject-matter of an independent cri- 
mrnnl prosecution does not necessarily show mat a fulcs 
Thai in Prasad v State of Bihar, (1955) S.C T. 669; 

cp6 



The Constitution of India (Part III) 

Passing a detention order shortly aftei pievious order was 
aside, not necessaril}'- mala fide Sri Krishna Shauna v 
State of West Bengal, A I.R (1954) Cal. 591 58 Cal W 
N. 659. 

Withholding grounds of detention — Chandra 
Sheikhar v. State of Bihar, (1951) Pat 389 29 Pat 992; 
Naiayanamma v. State of Hydciabad, (1950) Hyd 68, 
Narasayya v. Hydciabad State, 6 D L R (Hyd ) 31, 
Mohit Lai Pandit \ State , (1951) Pat 439, Thuuvadi - 
natha Pdlai v Diitnct Maqiitiate, Tnvandmm, (1951) 
T.C 130, Sushda Madiman \ Comnmsionei of Police 
(heater Bombay, A T R (1951) Bom 252 T L R 
(1951) Bom 92 52 Bom L R 794 

Criticism of Government as ground for preventive 
detention — Sadat Johan v State ol Hydciabad, ( 1953) 
Hid 295 

Possibility of taking action under other penal 
laws — Maganlal Jivabhai Patel, Tn ic, (1951 ) Bom 33 
ILR (1951) Bom 546 

Power of President to make new “detention law 
—Bramhcszoai v State of Bihat, (1950) Pat 265 

Power of Parliament to make detention law —In 
Art 22 (7) (a) the woid “and” should be lead m a dis 
junctive sense Knshvan \ State of Madias, (1951) S 
C 301 (1951) 2 MLJ 105 (1951) SCJ 453 

Advisory Board Whether a court of law —Xo 
Prcm Dutta v Superintendent, Ccntial Prison, Ujta 
(1954) All 315 (1954) All L J 5 

Establishment of advisory board does not make 
the question of sufficiency of grounds justiciable — 
Bhimsen v State of Punjab, (1951) S C 481 

Duty of Court.—“Preventive Detention is a seuoiu 
invasion of personal libeity and such meagre safeguards as 
th,e court has provided against the improper exercise of the 
power must be jealously watched and enfoiced by the Comt” 
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(per Patanjah Sastri, C J ), in Dr Ram Krishna Bharadwaj 
v State of Delhi, (1953) S CJ 444 (1953) S.C. 318 


Right to have legal advice in criminal proceedings 

Art. 22 (1)—Duty of Magistrate when accused is 
not represented —Tara Smgh v The State, (1951) S.C. 
J 518 (1951) 2 ML.J 291. 


Effect of accused being unrepresented—Trial 
whether vitiated .—Janardlian Reddy v. State of 
Hyderabad, (1951) S CJ 320 AT R (1951) S C 
217 (1951) S C R 344 


Scope of right to consult legal practitioner — Moti- 
bai v State, (1954) Raj 241. 


Sufficiency of information —Person arrested should 
be informed of the precise act for which he would be placed 
on trial Merely informing him that he has been arrested 
under S 7 of the Ci munal Law Amendment Act is not suffi¬ 
cient Vnnal Kish ore v State of U P , AIR (1956) 
All 56, If the grounds are vague, detenu should be released 
Sifaramv State of Bihar, AIR (1956) Pat. 1. 


Art 22 (2)—Provisions Mandatory —Gnnupati v 
Nafisul, (1954) S C 636 (1954) Cr L.J. 1704 (kept in 
custody of speaker of legislative assembly and not produced 
before a magistrate custody illegal) 

Compared with Criminal Procedure Code - S. 61.— 
6«" 0954) A« L f r '355 StrU:t /C "'’ Banaras ’ ( 1954 > All. 


Executive action —Demi-official letter from the 
umstry of States cannot override Arts 21 and 22 
Ukakhama v Manipur State, (1956) Manipur 9. 


Acts judicially considered under S 22 
itsT n Bih t r Mai " tena , n « °f Public Order Act of 

fesRml) hcmMr P,asad v state ° f B,har ' ( 195 °) Pat 
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2 Criminal Procedure Code. Ss. 110, 118, 123 — 
Jit Bahadur v. State, A I.R (1953) All 753 (1953) 
All.L J 438 

3. Infringement of personal liberty by private 
individual —No remedy by way of writ Sint Vidya 
Verma v Dr Shw Naram, (1956) SC 108 (Costs 
awarded against advocate) 

4. Influx from Pakistan (Control Act) 1949: 

S. 7 — Iqbal Ahmad \ State of Bhopal, (1954) Bhopal, 9 

5 Madras Revenue Recovery Act (II of 1864). 
S 48.— EnmmaJ EbraJmn v Collector of Malabar, A I R. 
(1954) Mad. 1091 (1954) 2 M L J 683 (void) 

6. Orissa Maintenance of Public Order Act, 
1950 — Ismail v State of Orissa,, (1951) Orissa 86 

7 Pepsu Ordinance S 10 — Put hi Smgh v 
State, (1953) Pepsu 161 

8. Preventive Detention Act (IV of 1950) — 
Gopalan’s case, (1950) S C J 174 

9 Preventive Detention Act (IV of 1951) — 
Knshnan v State of Madias, (1951) S C 301 

10 U. P. Panchayat Raj Act, 1947: S 80.— Tej 
Bahadur Smgh v. State, (1954) All 655. (1954) A L J 
681 (valid) 


Right against Exploitation 

Art 23—Prohibition of traffic in human beings 
and forced labour.—(1) Traffic m human beings and 
begar and other similar forms of forced labour are prohi¬ 
bited and any contravention of this provision shall be an 
offence punishable in accordance with law 

(2) Nothing in this article shall prevent the State 
from imposing compulsory service for public purpose, and 
in imposing such service the State shall not make any dis- 
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^crimination on grounds only of religion, race, caste or class 
or any of them 

Art 24—Prohibition of employment of children 
m factories, etc —No child below the age of fourteen 
years, shall be employed to woik m any factoiv ot mine or 
engaged m any other hazai clous employment 

Art 25—Freedom of conscience and free profes¬ 
sion, practice and propagation of religion —(1) Sub¬ 
ject to public order, morality and health and to the othu 
provisions of this Part, all persons are equally entitled to 
freedom of conscience and the right freely to profess, prac¬ 
tise and propagate religion 

(2) Nothing m this article shall affect the operation 
of any existing law or prevent the state fiom making any 
law— 

(a) legulatmg or restricting any economic financial, 
political or other seculai actrwty which may be associated 
with religious practice, 

( b ) providing for social welfare and lefoim or the 
throwing open of Hindu Religious Institutions of a public 
character to all classes and sections of Hindus 

Explanation I —The wearing and canymg of Kv pans 
shall be deemed to be included m the profession of the Sikh 
i eligion 

, Explanation II —In sub-clause ( b ) of clause (2), the 
reference to Hindus shall be construed as including a refe¬ 
rence to persons professing the Sikh, Jama or Buddhist 
religion, and the reference to Hindu Religious Institutions 
shall be construed accoidmgly 

Art 26—Freedom to manage religious affairs 
Subject to public order, morality and health eveiy religious 
'denomination or any section thereof shall have the right— 

(a) to establish and maintain institutions for rcli- 
-gious and charitable purposes, 

(b) to manage its own affairs m matteis of 1 eligion 
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(c) to own and acqune moveable and immoveable 
pi operty, and 

( d) to administer such propeity m accordance with 
law 

Art 27—Freedom as to payment of taxes for pro¬ 
motion of any particular religion —No person shall be 
compelled to pay any taxes, the proceeds of which are speci 
fically appropnated in payment of expenses for the promo¬ 
tion or maintenance of any particulai religion or religious 
denomination 

NOTES TO ARTICLES 25 TO 27 . 

Freedom of Religion 

Sirur Mutt Case —The scope of Ails 25 to 27 came 
up foi consideration by the Supreme Court m Commissions* 
of Hindu Religious Endowments v Si tar Mutt In thai 
-case the constitutional validity of several sections of the 
Madras Hindu Religious and Charitable Endowments Act 
1951, was challenged by the Matadhipathi of the Sirur Mutt 
situated at Udipi in the South Kanara Distnct The peti 
tionei prayed for a writ of prohibition prohibiting the Com 
missioncr of Hindu Religious Endowments from taking 
steps foi the administiation of the math by settling a scheme 
undo. the provisions of the Act of 1951 The rented; 
sought by the petitioner w r as granted by the Madras High 
Court and this decision was confirmed by the Supreme 
Coui t though the judgment of the High Court w r as modified 
in some particulars The Sup;erne Couit has held that a 
Math is a religious denomination or a section thereof am 1 
the Matadhipathi can invoke the aid of Art 26 Under 
the Act of 1951 the Commissioner is the head of the Govern¬ 
ment department m which the administration of charitable 
and religious institutions has been vested S 56 of the Act 
empoweis the Commissioner to deprive the Mahant of his 
light to administer the trust property even if there is no 
negligence or maladministration on his part This diastic 
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piovision is clcarh upugnant to Ait 2‘t l'h and ?s vmd. 
Ss. 63 to 69 m Chapin VI of tin Au nDm *o 
of ichgious institutions and have tin «‘iinj of m privnig the 
{k», ids of such institutions of the light to the admin* di.niou 
of then piopeities 1 hoe pjovisions at* aho m eontlui 
with Art 26 (cl) and me, theiefore, void S 21 «ru> ovas 
the Commissionei and his subordinate otfmr^ and all p ‘ r 
sons aullioii7cd in tiuni to ent< r tie- plenums of any m; 
gious institution foi tlu puipo-e of tx» riming power- eor 
fericd oi performing any duty unpos, <i in m undo *u 
Act Even the sniirtum sanctorum me\ thm 


In 


'-XJ 




to this umestiKled light of entrv Tilts pro imoti abo r» 
repugnant to Ails 25 and 26 of the 1 .1 ustdut’O'o >, 7o 
of the Act makes prov iston foi the hv* o : • mit: ibulhMs* 
fiom ichgious institutions not exceeding live p* r ta n‘um d 
then income It was argued that tlm provision va- npug 
nant to Ait 27 The Supreme Court ujecud this tom 
tcntion foi the object of the contribution is not tlw fostering 
m pieservalion of am religious denomination but only tin, 
ensuring of the pioper adminisliation of religions inddn- 
tions On another giound, how cvei this h\y was imnll 
dated The levy is in the natire of a tax and not a " 
though called a contribution The Madias ^tate Tagisla- 
luie acted under Entry 47 of the concurrent lht which deal" 
with 'Tees” If the levy is a ur*. sinre this pirtictd p tax 
is not provided foi in an}' specific list, ooh 'he TTvon 
Legislature would be competent to impose such a t ix under 
Entry 97 of List (1) or Art 248 ( 1) Smrc the Icvv was 
held to be a tax, it was held that the Madras Stale 1 cgbla- 
ture had no competency to enact such a piovision: H950 
S C J 335 


Religion —Need not be theistic Ratifal v. State of 
Bombay, (1954) S C < 388 (1954) S C.J. 480 (1954) 
S C A 538 (Distinction between religious and secular 
matters considered) 

< Propagation of belief protected — Commissioner f 
H%ndt( Religious Endowment ; Madias v Sri Lahshmwcha 
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Thirtha Swamiar, (1954) S C. 282 (1954) S.C.J. 335- 
(1954) S.C R. 1005 (Denomination Meaning explained) 

Right to take out religious procession.— Moham¬ 
mad Stddiqui v. State of U P., (1954) All 756 (1954) 
MI L.J 665. 

Relation between Arts. 25 and 26.— Pratt Ktshua \ 
honor Assessor, Sifatampote, (1954) Cal 241 58 Cal 
W.N 73 

Diversion of funds of Religious Trust —Not pei- 
mssible Raida! v State of Bombay, (1954) S.C. T 
480 

. Religious practice distinguished from belief — 
What the state protects is religious faith and belief Reli¬ 
gious practices have to yield to public good Musa! Alam v 
Commissioner of Police, (1956) Cal 9 59 Cal W N 293 
95 CalWN 129 (loudspeakers not allowed Ait 24 
not violated) 

Acquisition of Property of Religious denomina¬ 
tion by Government.— Suryapal Singh v. Government oi 
Uttat Pradesh, (1951) All 674 (1951) A L J 365 

fF.B). 

Religious denomination * Meaning of— Dewataja 
Shcnoy v State of Madras, (1953) Mad. 149 (1952) 2C 
M.L J 481 

Distinction between tax and fee —Sn Jaganaih v 
State of Orissa, (1954) S.C. 400 (1954) S.C.J 329 

(1954) SCR 1046, Rahlal v State of Bombay, (1954) 
S.C J. 480 (1954) S C 388; Commissioner of Hindu 

Religious Endowments Board, v Sri Lakshmmdra Thirtha 
Swamiar, (1954) S.C 282 (1954) S C.J 335 

* ' . Acts Judicially considered, 

1. ! Bihar Hindu Religious Trusts Act (I of 1951). 
—Baijayananda v State of Bihar, (1954) Pat. 266* 32 
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Pat 1148, Mahant Sukharam Das v President, Bihar Btat: 
Boaid of Religious Tiusts, (1954) Pal. 278 


2 Hyderabad Endowments Regulation: S 12, 
Rules 47 and 58 — Naiayan Pei shad v State of Hyderabad , 
(1955) Hyd 82 

3 Madras Hindu Religious and Charitable 
Endowments Act (XIX of 1951) — Sri Shhur Mutt v 
Commissions, Hindu Religious Endowment Boaid, (1952' 
1 M L J 557, on appeal (1954) M L J 596 (SC) 

4 Madras Temple Entry Authorisation Act (V 
of 1947) —Valid Ramannrtha Ayyai v Naiayana Pillai 
(1955) 2 M L J 663, Sn Vishwothama Thutha v Star' 
of Madras, (1956) 1 M L J 125 (The prohibition of un¬ 
touchables from entering into a denominational temple is nr ! 
a right of the denomination to manage its affairs m mattei-‘ 
of religion) 


5 Orissa Hindu Religious Endowments Act 
(IV of 1939) Ss 38, 39 and 46 (Proviso) —Invalid 
Jagannath v State of Onssa, (1954) S C T 3?9 I L R 
(1954) Cut 334 (1954) S C 400' (1954) SCR 1046 

, VTT 6 T r U P Removal of Social Disabilities Act 
(XIV of 1947). S 1 — Hanliaianand Saiaszoati v Jailor, 
District jail Banaras, (1954) All 601 (1954) All L 

J 355 


. , Freedom as to attendance at religious 

instruction or religious worship in certain educational 
institution — (1) No religious instruction shall be proud¬ 
ly 11 f ny c ] eCUCatl ° nal lnstltutlon wholly maintained out of 


, A , ( 2 ) Noflimg m clause (1) shall apply to an educa¬ 
tional institution which is administered by the State but ha* 
est Jhshed under any endowment or trust which 
inshtution rehgI0US lnstruc ti 0n shall be imparted m such 


244 



The Constitution op India '(Part III) 

(3) No person attending any educational institution 
recognised by the State or receiving aid .out of State funds 
shall be required to take part in any religious instiuction 
that may be imparted m such institution or to attend an) 
religious worship that may be conducted m such institution 
or in any premises attached thereto unless such person or, 
if such person is a minor, lus guardian has given his consent 
thei eto 


Cultural and Educational Rights 

Art 29—Protection of interests of minorities - - 
(1) Any section of the citizens residing m the terntoiy of 
India or any part thereof having a distinct language, script 
or culture of its own shall have the right to conserve die 
same 

(2) No citizen shall be denied admission into an) 
educational institution maintained by the State or receiving 
aid out of State funds on grounds only of lehgion, race, 
caste, language or any of them 

Art 30—Right of minorities to establish and ad¬ 
minister educational institutions —(1) All minorities, 
whether based on a religion or language, shall have the right 
to establish and administer educational institutions of then 
choice. 

(2) The State shall not, m granting aid to educa¬ 
tional institutions, discriminate against any educational insti¬ 
tution on the ground that it is under the management of a 
minority, whether based on religion or language 

NOTES 

Communal G O Madras —State of Madias 
Champakam, (1951) S C J 313 (1951) S C 226 (fix¬ 
ing proportionate seats m colleges) 

Power of State to deny to pupils whose mother- 
tongue is not English admission to school where 
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medium o£ instruction is English — State of Bbhibay v 
Bombay Educational Society, (1954) S C. 561. 

Rustication of Student — Ramesh Chandra v 
Pnncipal, Bipm Bihari Intermediate College, (1953) All. 
90 

Scope of Arts 29 and 30 — Raman Kauta v Gauhah 
University, (1951) Assam 163. 

Restriction of admission to an educational institution 
of the State to the residents of the state is not repugnant to 
Art 29 * Rustam E Mody Parsi v State of Madhya Bharat. 
I L R (1953) M B. 87 A.I.R (1954) MB. 119. 

Art 29 (2)—Not restricted to minority group.— 
State of Bombay v. Bombay Education Society, (1954) S. 
C.J 678 AIR (1954) S C 45 (1954) SC A. 784. 

States right to determine medium of instruction. 
State of Bombay v Bombay Education Society, (1954) S. 

9J (1954 ) S C 560 on a PP^ 1 from (1945) Bom 
468 56 Bom L.R 643. 

Writ for admission to College —Vikaruddm v 
(1954* yH^2S S ' fy ’ IXR * (1953) Hyd 665 A ‘ IR 


Right to Property 

✓ n 31 “~ C ° m P ulsor y acquisition of property.— 

iuLn? y P o7w ShaU ^ dePmed ' by 

vmr o n aP \ ° pr °P ert y> m °vcable or immoveable, includ- 

inf rir 3 L T ! n ’ ? r m , an 7 company, owing any com- 
enaal or industrial undertaking, shall be taken possession 

sin? thfCtpvT °f 9 U ^ 1C P ur poses under any lav authori¬ 
ng the ^ °^, suc ^_ possession or such acquisition, un- 
taken nnc V P rovldes ^ 0r compensation, for the property 

of k the P comnp l ° n r f ° r acquirc ? and eith ^r fixes the amount 
he compensation, or specifies the principles on which, 

246 



The Constitution of India (Part III) 

•and the manner in which the compensation u> to he deter¬ 
mined and given 

(3) No such law as is lefeired to in clause (2) made 
by the Legislature of the State shall have effect unless such 
law having been reserved foi the consideration of the 
President has received his consent 

(4) Tf any bill pending at the commencement of this 
Constitution m the Legislature of a .State has after it ha £ 
been passed by such Legislatuie, been reserved foi the 
consideration of the President and has received lus assent 
then, notwithstanding anything m this Constitution, the lavv 
so assented to ^hall not be called m question in any Court on 
(he ground that it contravenes the provisions of clause (2) 

(5) Nothing in clause f2) shall affect— 

{a) the provision of any existing law othet than a 
lavv to which the provisions of clause (6) apply, or 

( b) the provisions of any lavv which the State mav 
heicafter make— 

(x) for the purpose of imposing or levying any tax 
or penalty, or 

(n) for the promotion of public health oi pievcn- 
tion of dangei to life or property, or 

(in) m pursuance of any agreement entered into 
between the Government of the Dominion of India or the 
Government of India and the Government of an) other 
country, or otherwise, with respect to property declared by 
law to be evacuee property 

(6) Any lav of the State enacted not mou. ihuii 
eighteen months before the commencement of this Consti¬ 
tution may within three months from such commencement be 
submitted to the President for his certification, and there¬ 
upon, if the President by public notification so certifies it 
shall not be called m question in any Court on the ground 
that it contravenes the provisions of clause (2) of this arti¬ 
cle or has contravened the provisions of sub-section (2) ot 
section 299 of the Government of India Act, 1935 
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NOTES 


Constitution (4th Amendment) Act, 1955.—5Vr 
Appendix 


State of Bombay v Bhanji Munji, (1955) S C J. 
10 Correlation between Art. 31 and Art 19 (1) (f) — 
As a result of a requisition ordei made under the prorision^ 
of the Bombay Land Acquisition Act (XXXTJT of 1948). 
the house of the petitioner (respondent before the Supreme 
Court was taken possession of by the Government for the 
purpose of giving a lease to government servants and odiei c 
who might be homeless The ordei of icquisition had the 
effect of depriving the petitionei of the right “to occupy the 
premises” and to “transfer, assign, let or sub-let” What 
was left to the petitioner w^as described by the Supreme 
Court as “the mere husk of title in the leasehold interest. a 
forlorn hope that the force of this law r will somehow r expend 
itself before the lease runs out ” The relevant provision? 
of the Act were attacked wuth reference to Art 19 (1) (/) 
The argument based upon that Article w r as rejected by th - 
Supreme Court That Article “deals wuth substantial and 
substantive rights and not with illusory phantoms of title 
Since every form of enjoyment w T hich normally accompames- 
an interest in that kmd of property had been taken awaj 
leaving only the husk of title, it was held that Art. 19 (1) 
(/) was not attracted The validity of the Act had to be 
canvassed only with reference to Art 31 As there was 
public pui pose and also provision for compensation, it was 
held that the Act w^as valid 


Correlation between Art 31 and Art 19 (1) (/) — 
Abdul Majid y Nayak, (1951) Bom 440 53 Bom L.R 
7o£i Swgh v Government of Uttar Pradesh, 

a Assam Company Ltd v State of Assam. 

\ j 53) Assam 1/7, When there is total deprivation Art 31 
applies and not Art 19(1) (/) State of Bombay v Bhanjx 

Tntcll’ f T C ^ p J 10 at 12 , Jamath Mosque v Nakhao 

Co IVrvA TT T C 428 A 1 R (1955) Trav. 
' ' '■ ' U ) > Prtale v Slate of Bombay, (1955) Bom. 
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271 56 Bom L R 966, Kaikhusroo Phvrozshah Doctor v 
State of Bombay, (1955) Bom 220 57 Bom L.R. 24 (F 
B.) , (Requisition) , Galam Ban v. State of West Bengal, 
<1954' Cal 248 

Correlation between Arts 31 (1) and 31 (2) — 
Law m Art 31 (1) must satisfy the requirements of Art 
31 (2) Mahabub Begum v Hyderabad State, (1951) Hyd 
1 (F B ) , Bnj Bhukau v S D O , Siwan, (1955) Pat 1, 
Dzoamkadas v Sholapur Spinning & Weaving Co, (1954) 
C J 175 (1954) S C 119 (1954) S.C R 674, State 
of West Bengal v Subodh Gopal, (1954) S C J 127 
(195-1) S C 92 (1954) S C R 587 

Property —See sub voce under Art 19 (1) (/) 

Arts. 19 (6) (2) and 14 —No conflict between Sagr 
Ibmad \ Government of Uttai Piadesh, (1954) All 257. 

Deprivation — Birdhichand v Municipal Committee 
oj Ajmer, (1954) Ajmer 3, Surajmal v Rajasthan State, 
(1951) Raj 78 ILR (1951) 1 Raj 144, Continuance 
of deprnation should also be in accordance with law Seth 
Shanti \ Union of India, (1955) S C 624 

Taking possession and acquiring in cl (2) —This 
ib the sort of deprivation contemplated by Art 21 (1) 
Dwarakadas Shrmivas v Sholapur Spinning and Weaving 
Co , Ltd , (1954) SCR 674 A IR (1954) S C 119 
(1954) S C J. 175, Acquisition of legal title by state not 
necessary Dinshaw v State of Hyderabad, ILR (1955) 
Hyd 494 (1955) Hyd 203 

Physical possession whether should be taken — 
State of West Bengal v Subodh Gopal, (1954) S C J 127' 
(1954) S C 92 (not necessary) 

Existence of public purpose Whether justi¬ 
ciable — State of Bihar v Kameshwar Singh, (1952) S 
C J 354 (1952) SC 252, on appeal from 1950 Pat 392 
29 Pat 710 (F B ) (justiciable if legislation is under 
Entry 42 of List 3 of Sch 7 of the Constitution) , Zaminda ■»* 
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of Ettayapuram v State of Madrasf (1954) S.C. 257 
(1954) S.CJ. 282, Veeiappa v State oj Madras, (1954) 
S C 605 (not justiciable if legislation is under item 9 of 
list 2 of 1935 Act), Provision making it non-justiciable 
would be void State of West Bengal v Mrs. Bella 
Banerjee, (1954) S C 170, Shazad Khan v Jhalla Singh, 
(1955) MB 146 [Not if Art. 31 (4) applies], not justi¬ 
ciable if Art 31 (4) applies Jagaveera v State of Madras, 
(1954) S C 257 (1954) S CJ 282* (1954) SCR 761 

Unauthorised Executive action —1954 S C J. 
600 (1954) SC 415 Deprivation of property by execu¬ 
tive fiat is hit by Art 31 Thacker Valji v Collector of 
Kutch , (1954) Kutch. 11, Mast Ram v State of Himachal 
Piadesh, (1954) Him Pra 84 Hajisulejnan v Custo¬ 
dian of Evacuee property, Madhya Bharat, (1954) M B 
173 

Acquisition —Need not necessarily mean the acquisi¬ 
tion of a legal title Dwarakadas Shrmrvas v Sholapm 
Spinning and Weaving Co , Ltd , (1954) S C J. 175 

(1954) SC 119 (1954) S.C R 674 reversing 1951 
Bom. S6 


Taking possession —Physical possession not neces¬ 
sary State of West Bengal v Subodh Gopal, (1954) SC 
J 127 ,1954) S.C 92 (1954) SCR 587. Not used 
m the sense of Taken” m the 5th Amendment of the 
American Constitution Ibid 

Person entitled to claim compensation —A person 
m possession though he may haie no right to possession as 
against the true owner may claim compensation Santi Devi 
\ Province of Bengal, (1954) Cal 212 58 Cil.W.N 


Art 31, cl (5) is exhaustive —All forms of depri¬ 
vation of property without need for payment of compensa- 
lon are included in cl. (5) Dzvarakada c v. Sholapur 
Spinning and Weaving Co Ltd, (1954) SC 11Q (1954), 
S.C J. l/o (1954) S C R 674 
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Effect of certification under S 31, cl (6) —Ques¬ 
tion of public purpose would still be open to judicial review, 
though question of compensation would not be Sarwarlal \ 
State of Hyderabad, I L R (1954) Hyd .783 AIR 
(1954) Hyd 227. 

Art 31 (2) compared with S. 299, Government of 
India Act, 1935.—Wider in scope even taking of posses- 
. sion is placed on same footing as acquisition and movable 
property is also covered by the section Ginjananda v State 
of Assam, (1956) Assam 33 


Article 31 (2). 

Property.—Enjoyment of land without liability to pay 
tax is not itself property The imposition of tax does not 
give rise to a claim for compensation Gmjamnda v State 
of Assam, (1956) Assam 33 “The word ‘property’ as used 
in Art. 19 (-i) (/) of the Constitution should be given a 
liberal and wide connotation and so interpreted, should be ex- 
, tended to-those well recognised types of interest which have 
the insignia or characteristics of proprietary right Thus 
Ai t 19 (1) (/) applies equally to concrete as well as abstract 
’ rights of property” Commissioner, Hindu Religious 
Endowments, Madras v Lakshmindra. Thirtha Swamiar of 
Sri Shtrur Mutt, (1954) S C. 282 (1954) S C.R 1005, 
Rights under Contracts, interest in commercial or industrial 
undertakings, corporeal and incorporeal rights are all com¬ 
prised in this term Dwarakadas v Sholapur Spinning and 
Weaving Company, { 1954) S C 119 (1954) S.C J 175 
(1954) S C R 674, Right of hereditary trustee as an 
. ooralan is property Pramdathan Namboonpad v. Coc r, in 
Devaswom Board, I L R (1955) T. C 741 A I ? 
(1956) T C 19 (F B ) , Supersession of Managing Coip- t 
mittee of a school does not involve any infringement of 
proprietary rights Bhim Chandra v Dy Director of Edu¬ 
cation, (1956) Pat 81 
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Acquisition and taking possession —Not recognis¬ 
ing a contract does not amount to acquisition Ananda Bchera 
v Stale of Onssa, (1956) S.C. 17 

Corporation whether a citizen —Depends upon the 
question whether shareholders and directors are citizens 
State of Bombay \ Chamaihaugwaha , -A I.R (1956) 
Bom 1 ILR (1955) Bom 680 57 Bom L R 288. 

Act of State —Vvendia Singh v State of U P, 
(1954) S C 447 (1954) S C.J 705. 

Income-Tax Officer not following S 22, Income 
Tax Act.—Amounts to deprivation forbidden by Art. 31: 
Mahomed Ishaaq v Commissioner of Income-Tax , Delhi , 
(1954) Punj 296 

Public purpose —Need not be specified in the ordei 
of lequisition Srnuvas v State of West Bengal , (1954) 
Cal 171 57 Cal W N 719 93 Cal L.J 106; whatever 
promotes the general interest of the community is a public 
purpose Amar Singh v State of Rajasthan , (1954) Rai 
291 (F B ) , acquisition of Mahna trees is a public pur¬ 
pose Mo> adlviL’aj Singh v State of Vindhya Pradesh, 
(1954) Yin P 24 J 


(1) Requisition for occupation by public servant. 
mS2)2 M ¥ L^J W 761 St0te °f Madros * ( 3953 ) Mad. 252 ’ 

... ( 2 ) Settlement of refugees —Md Safi v State of 

Ji est Bengal, (1951) Cal 97 55 Cal W N 463 

(3) Finding homes for the homeless —State of 
Bombay v Bhanp Munji, (1955) S C J 10 

(4) Requisitioning Premises for staff of foreign. 
C J 822 ~ State ° f Bomha y v Ah Gulsfan, (1955) S 

07 ° 3 carr ying out land reforms — 

Shazad v J holla Singh, (1955) M B. 146 
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(6) Rehabilitation of refugees — Khandewal v 
State of U P, (1955) All 12 

Whether public purpose should be specified in the 
Act — State of Bombay v Bhanji Munji, (1955) S C J 
10 (Not necessary) 

Executive order — Raghavendt a v Pitshpandta Singh, 
(1955) V P 19. 

Notifications. —If a statute is saved by Art. 31 (5) 
notifications made thereunder cannot be questioned- Shark 
Man war v Government of U S T C, 5 D L R. (T C ) 
357 

Existing Law under Art 31 (5).—Existing law 
should be one complete m itself Ramjiban v State of West 
Bengal, (1954) Cal 56. 

Effect of President’s certificate — Kameshwai 
Singh v State of Bihar, (1950) Pat 392 29 Pat 790 (F 

B ) 

Compensation means just equivalent — State of 
West Bengal v Mr s Bella Barterjec, (1954) S C 170 
(1954) S C J 395 (1954) SCR 558 State of On no 

v Bharat Chandra, (1955) Orissa 97 

Deprivation by Taxation — Ramjrlal \ Income-Tax 
Officer, (1951) S C 97 (1951) S C J 203, Jamkhandn 
< Union of India, (1955) S C J 590, Bengal Immunity 
Co v State of Bihar, (1955) S C J 672 (1955) S C 
661 Laxmanappa v Union of India, (1955) S C 3 

Tenant under a void lease —Fatima Bi v State of 
Madras, (1952) 2 M L J 767 (1953 s ) Mad 257 (no 

compensation need be paid) 

Fraud on Constitution — Assam Co v State of 
Assam, (1953) Assam 177. 

Acts judicially considered under Art 31 

(1) Administration of Evacuee Property Act 
(XXXI of 1950); S 40 (4) (c ) .—Dhirajlal v Custodian* 
of Evacuee Property, (1955) Mad 75 
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(2) Ajmer Tenancy and Land Records Act.— 
Thakur Raghubir Smgh v. Court of Wards, (1953) S C.J. 
505- (1953) S C. 373. 

' (3) Arms Act: Ss. 14 and 16.— Mahmdra Bahadur 
v State of Madhya Bharat, (1953) M B 236. 

(4) Assam Land (Requisition and Acquisition) 
Act (XXV of 1948) —Assam Co v State of Assam, (1953) 
Assam 177 

(5) Assam Assessment of Revenue Free Waste 
Land Grants Act (XXIV of 1948) —Valid* Ginjonanda 

v State of Assam, (1956) Assam 33 

; 

(6) Bengal Land Revenue Sales (West Bengal) 
(Amendment) Act (VII of 1950).—Valid: State of West 
Bengal v Subodh Gopal, (1954) S.C J. 127* (1954) S.C. 
92 (1954) SCR 587. 

(7) Berar Alienated Villages Tenancy Law 
(1921): Ss. 47; 75-A — Bhutya v Radha Kisanlal, (1956) 
Nag 50 (1955) Nag L J 668, (Rearrangement of rights 
between landlord and tenant, valid) 

(8-9) Bihar Hindu Religious Trusts Act.— Bai~ 
jayauanda Gn% v State of Bihar, (1953) Pat. 266 32 Pat 
1148 (No acquisition valid) 

(10) Bihar Land Encroachment Act (XXXI of 
1950) — Brij Bhukan v S D O , Siwan, (1955) Pat. 1. 

(11) Bihar Land Reforms Act (XXV of 1950). 
—State of Bihar v Kameshwar Smgh, (1952) S C.J. 354- 
(1952) S C. 252 

(12) Bihar Land Reforms Act (XXX of 1950) — 
Ftem Manjari v. State of Bihar, (1954) Pat. 550 (Valid). 

(13) Bombay Land Acquisition Act (XXXIII of 
1948).— State of Bombay v. Bhanji Munp, (1955) S C.J. 
10, Pitale v State of Bombay, (1955) Bom 271 
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(14) C.P. Land Tenures Order: Cl 23 (1).— 

Laxman - Ichharmn v Divisional Forest Officer, Roigarh,. 
(1953), Nag. 51. 

(15) East Punjab Holdings (Consolidation and 
Prevention of Fragmentation) Act (L of 1948) — Gw- 
saran Singh v. Punjab State, (1955) Punj. 161 57 Punj 
L R 63, Kure Singh v Punjab State, (1956) Punj 88 

(16) East Punjab Utilisation of Lands Act 

•(XXXVIII of 1949) — Valid Knndan v State of Punjab, 
(1956) Punj 92 - 

(17) Evacuee Interest (Separation) Act (1951) i 
S. 9.— Raghbir Singh v Union of India, (1954) Punj 
261 (Reduction of interest is not deprivation of propeity) , 
Sampuran Singh v Competent Authority, (1955) Pepsu 
148 

(18) Hyderabad (Abolition of Cash Grants) Act 
(XXXIII of 1952) —Venkat Munga Bai v State of 
Hyderabad, A I R (1955) Hyd 44. 

(19) Hyderabad City Improvement Board (Land 
Acquisition) Act (XXXV of 1951) — Kodarap Laxmmh 
v State of Hyderabad, I L R (1954) Hyd 640 

(20) Iron and Steel Companies Amalgamation 
Ordinance (VIII of 1952).— Narayan Prasad v Indian 
bon and Steel Co , Ltd , (1953) Cal 695 

(21) Madhya Bharat Act (XXVIII of 1951) — 
Scilojt Rao v State of M B, (1953) M.B. 97 (F.B ) 

(22) ,Madhya Pradesh Abolition of Proprietary 
Rights (Estates, Mahals, Alienation Act (I of 1951) — 
Visweshwar Rao v State of Madhya Pradesh, (1952) S C 
J 354 (1952) S C. 252. 

(23) Madras Estates (Abolition and Conversion 
into Ryotwari) Act 1948 — Zammdar of Ettayapuram v 
State of Madras, (1954) S C 257; see also - (1955) 1 M 
L J 264 67 M L W 1068 n 
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(24) Orissa Development of Industries, Irriga¬ 
tion, Agriculture, Capital Construction and Resettle¬ 
ment of Displaced Persons (Land Acquisition) Act 
(XXVIII of 1948): S 7 ( 1 ) (e) .—State of Onisa v 
Bhaiat, (1955) Orissa 97 

(25) Orissa Estates Abolition Act (I of 1952) 

— N a? ay an Deo v State of Orissa, (1953) S.C J 592 

(1953) S C 375 

(26) Patiala and East Punjab States Union 
(Abolition of Biswedari) Ordinance — Pnthi Singh \ 
State, (1953) Pepsu 161 

(27) Punjab Court of Wards Act (II of 1903): 
S 5.— Knldip Singh v Punjab State, (1954) Punj 247 
(Management of property on behalf of uard does nor 

.amount to acquisition valid 

(28) Punjab Development of Damaged Areas 
Act (X of 1951) — Piemshu v Amritsar Imp) ovement 
Tmst, (1954^ Punj. 110 (valid) 

(29) Punjab Pre-emption Act (I of 1913) — 

Bhag Singh v Kartara, (1954) Pepsu 180, Uttam Singh 
v Kartar Singh, (1954) Puni 55 (F B ) ILR (1954) 
Punj 232 (valid) 

(30) Punjab Security of Land Tenures Act (X 
of 1953) — Bliagirath Ram Chand v State of Punjab, 
(1954) Punj 167 (valid) 

(31) Rajasthan Foodgrains Control Order (1949) * 
cl 25 — Void State of Rajasthan v Nath - Mai, (1954) 
S C J 404 1954 SCR 982 (1954) S C 307 

(32) Rajasthan Land Reforms and Resumption 
°f Jagirs Act (VI of 1952) •— Valid* Amai Singh \ 
State of Rajasthan, (1954) Raj 291 (F B.) 

(33) Resettlement of Displaced Persons (Land 
Acquisition) Act (LX of 1948) * S 3, 7 (1) (e) — Than 
Singh v Union of India, ( 1955) Pum 55 
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(34) U. P. Land Acquisition (Rehabilitation of 
Refugees) Act (XXVI of 1948), S. 11 —Khandewal v. 
Siaic of U P , (1955) All. 12. 

(35) U P. Industrial Disputes Act (1947) — 
Valid Basil Sugat Mills Ltd v State of Uttai Pradesh, 
(1954) All 538 (1954) All L J. 452 (F.B.) 

(36) U P. State Road Transport Act (II of 

1951).—Void Saghir Ahmad v. State of U P , (1954) 
S.C 728 (1954) S C J. 819 (1954) S.C A. 1218, 

reversing 1954 All 257 

(37) U P Zamindari Abolition and Land 

Reforms Act (I of 1951).— Suryapal Singh v State of U 
P , (1952) S C J 354 (1952) S.C. 252 Notification 
under Bansgopal Tewait v State of U P , (1955) All 
546 

(38) Uttar Pradesh Road Transport Act (II of 
1951) —Saghir Ahmed v State of U P , (1954) S C J 
*819 

(39) West Bengal Food Grains (Intensive Pro¬ 
curement Order. —Ghuta Mohan v Additional District 
Magistrate, (1954) Cal 97, Rampban Guichait v State 
of West Bengal, (1954) Cal 56 

(40) West Bengal Land Development and Plan¬ 
ning Act (XXI of 1948) — State of West Bengal v 
Mrs Bella Banerjee, (1954) S C 170, Debabrata v 
Bancijec, (1953) Cal 704 

- Art 31-A—Saving of Laws providing for acqui¬ 
sition of estates, etc.—(1) Notwithstanding anything m 
the foregoing provision of this Part, no law providing for 
the acquisition by the State of any estate or of any right 
"therein or for the extinguishment or modification or any 


*Arts 31-A and 31-B were inserted by the Constitution (First Amend¬ 
ment) Act, 1951. 


17 
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such rights shall be deemed to be void on the giound that 
it is inconsistent with, or takes away or abridges any of the 
rights conferred by any provisions of this Part 

Proudcd that wheic such law is a law made by the- 
Legislature of a State, the provisions of this article shall not 
apply thereto unless such law, having been leseived for the 
consideration of the President, has receded his assent. 

(2) In this Article,— 

(a) The expiession, 'estate shall, in relation to any 
local aiea, ha\e the same meaning as that expression or its- 
lotal eqimalent has m the existing law relating to land 
tenures m foice in that area, and shall also include any jagiiy 
in am ot uivafi or other similar grant, 

(b) The expression 'rights’, m relation to an estate, 
shall include any lights vesting m a proprietor, sub-pro- 
pi «etoi, under-piopnetor, tenure-holder or other interme¬ 
din y and any rights 01 pnvileges m respect of land 
tetanic 

Art 31-B—Validation of certain Acts and Regu¬ 
lations —Without piejudice to the generality of the piovi- 
ao contained m Art 31-A, none of the Acts and Regula¬ 
tion- specified in the Ninth Schedule nor any of the provi- 

thereof shall be deemed to be void, or ever to have be- 
rrv'w c oid on the ground that such Act, Regulation or pro- 
'inconsistfnl with, oi takes away or abridges any 
dit tights confened by, any provisions of this Part, and 
m iwithstanding any judgment, decree or order of any 
i mus or Tribunal to the contiary, each of the said Acts and 
T > * ’■'ula'if.n^ ^Jiall, subject to the power of any competent 
5 n-LUtre to repeal or amend it, continue in force. 

NOTES. 

Estate in Art. 31-A.—Vanta tenure in Bombay Stale 
1 * « * Coroa^hatarao v State of Bombay, (19551 
L'- , 2o: -'G Lom.L R. 1062 Bhoomichara jagirdar’s 
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interest Amar Singh v State of Rajasthan. (1954) Rai- 
291 (F B ) 

Validity of Arts. 31-A and 31-B —Shankah Prasad 
v Union of India, (1951) S C J. 775 (1951) S C 458 

Scope of Protection afforded by Art 31-B — 
Dhuuhha Devi Singh v State of Bombay, (1955) S C J 
1 (Act cannot be attacked'with reference to S 299 of the 
Government of India Act, 1935) , Amarsingji v State of 
Rajasthan, (1955) S C 504 (Adequacy of compensation. 
Want of public purpose Not justiciable) 

Acts judicially considered. 

1 Ajmer Tenancy and Land Records Act (XLIf 
of 1950), S. 112 — Raghubu Singh v Court of Wards, 
Ajmer, (1953) S C 373 (1953) S C J 505 ' 

2 Bihar Land Reforms Act (XXX of 1950), 
S 4 (h) —Kamakshaya Naram v Collector and Deputy 
Commissioner of Hazaubagh, (1956) S C 63 

3 Bombay Personal Inams Abolition Act (XLII 
of 1953) — Gangadhai arao v State of Bombay, (1955) 
Bom 28 56 Bom L R. 1062 (Existence of Public 
purpose not justiciable) 

4 Bombay Taluqdari Tenure Abolition 
(LXII of 1949) — Dhirubha Devi Singh v State &f 
Bombay, (1955) S C J 1 (1955) S C 47 

5 Bombay Tenancy and Agricultural Lands Ae£ 
(LXVII of 1948) .— Chimanlal v State of Bombay, A I 
R (1954) Bom 397 56 Bom L R 321 

6. Evacuee Interest (Separation) Act (1951), 
S. 5 —Sampuran Singh v. Competent Officer, (1955) 
Pepsu 148 

7. Madras Estates (Abolition and Conversion 
into Ryotwari Act (XXVI of 1948) — Gopalaknshna v- 
Sarvagna Krishna, (1955) Andhra W R 590 
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8 Punjab Village Common Lands (Regulation) 
Act (I of 1954) —Humnk Smqh v State of Punjab, 
(1955) Punj. 220 

9 Rajasthan Land Reforms and Resumption of 
Jagirs Act (VI of 1952 ) .—Amarsmgji v. State of 
Rajasthan, (1955) S C 504, (1954) Raj. 291 (F B ). 

10. Saurashtra Barkhah Abolition Act (XXVI of 
1951) — Saiyed Badasahcb Motimvyan v State of 
Sauiashtra, (1955) Sau 80. 

11 Vmdhya Pradesh Abolition of Jagirs and 
Land Reforms Act (XI of 1953) — Moidlvwaj Singh v 
State of Vmdhya Piadesh, (1954)Vm. P. 24 

/ 

RIGHT TO CONSTITUTIONAL REMEDIES. 

Art 32—Remedies for enforcement of rights 
conferred by this Part —(1) The right to move the 
Supreme Court by appropriate proceedings for the enforce¬ 
ment of the rights conferred by this Part is guaranteed 

(2) The Supreme Court shall have the power to 
issue directions or orders or writs, including writs m the 
nature of habeas coipus, mandamus, prohibition, quo zvar- 
lanto and certiorari whichever may be appropriate, for the 
enforcement of any of the rights conferred by this Part 

(3) Without prejudice to the powers conferred on 
the Supreme Court by clauses (1) and (2), Parliament may 
by law empower any other Court to exercise within the local 
limits of its jurisdiction all or any of the powers exercisable 
>y the Supreme Court under clause (2) . 

(4) The right guaranteed by this article shall not be 
suspended except as otherwise provided for by this Consti¬ 
tution. 
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NOTES 

Constitutional Remedies. 

Court’s jurisdiction under Art. 32 confined to en¬ 
forcement of fundamental rights —Nam Sukh Das v. 
State of UP, (1953) S C J 546 (1953) S C 384, Coo- 
verjcc v. Excise Commissioner, Ajmer, (1954) S C 220 

High Court need not be approached first. —Romesh 
Thappar v. State of Madras, (1950) S C J 418 (1950) 
S C 124 

Whether independent application lies to Supreme 
Court under Art 32 after dismissal of application in 
High Court under Art 226 — Aswini Kumar v Arabmda 
Bose, (1952) S.C 369 (considered but not decided) * 
Gopalan v. State of Madhya Piadesh, (1954) S C 36' 
(Appeal from High Court’s decision may be the prope 
course), Hmianshu v State, (1951) Assam 143 I L R 
(1951) Assam 42. 

Art 32 does not apply if fundamental right is not 
involved. — Ramjilal v Income-Tax Officer, Mohmdergarh, 
(1951) S C J 203 (1951) S C. 97 , Shamdasam v Cential 
Bank of India, Ltd, (1952) SCR 391 (1952) S C 59: 
(1952) S C.J 29, Ram Jawayav State of Punjab, (1955) 
S C 549. 

Voluntary act of party — Art 32 is not intended for 
relief against the voluntary act of a person Gopal Das v 
Union of India, (1955) S C J. 60 

Proper writ not prayed for: Effect —Charanjit Lai 
v Union of India, (1951) S C J 29 (1951) S C 41 
(Petition cannot be thrown out on that ground) , Procedural 
technicalities of English writs need not be considered ~ 
Basappa v Nagappa, (1954) S C J 695 

Existence of Alternative remedy —Rashid Ahmad 
v Municipal Board, Khairana, (1950) S C 163, Bengal 
Immunity Co v State of Bihar, (1955) S C J 672 (1955) 
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S.C. 661, Firm Raghubar Dayal v Stale of U.I\, (1955) 
All. 653, Maclmaju Mahalakshmamma v. Svryanurayana, 
(1955) Andhra W R. 291, Rati put am Union Moioi Ser¬ 
vice, Ltd, v Stoic of Madias, (1955) 1 M.L J. 231 67 M. 
L W 1217, Sabbatao v Communoncr for Jncouu-Tax, 
(1955) Mad. 39 When suit is not an Jiih on *'.<• 
alternatne lenicdy explained Sachiniha v. District A agts- 
t,ate, (1956) Tiipuia 9, Rasipuram, U M S, Ltd % Stott' 
of Madias, (1955) 1 MLJ 231 (Remedy available under 
Ss 64 and 64-A of Motor Vehrclcs Act) If fundamental 
right is aliected, wnt can be issued c\en if there is alter - 
native remedy Himmatlal Hanlal Mehta v. State of Madh ca 
Pradesh, (1954) 1 ALT. 72, State of Bombay v l mlcd 
Motors (India), Ltd, (1953) S.C R 1069, 

Alternative remedy is not an absolute bar to cc?t,onii’ 
Deputy Commercial-Tax Officer, Madras \ The Cosmo¬ 
politan Club, Madras, (1955) 1 M L J 189 Sai bar an 
I fair v Govmdan, AIR (1955) Mad 120, Samtmnda>,i 
a General Manager, S I Ry, (1952) 1 M L T 540; 

Govmda Reddy v Pattabhi, (1953) 2 M L J 478 A T R 
(1954) Mad 161; Rasipnram Union Motor Service, Ltd 
~v State of Madras, (1955) 1 M L J 231 A I R ( 1955) 
Mad 205 Alternative icmedy should be equally efficient * 
Wazir Chand v State of Himachal Pradesh, A I.R (1954) 
S C 415, Rashid & Sons \ Income-Tax Invcst'gation 
Commission, (1954) S C 207 

Art 32 compared with Art 226 — Ham Sukh Das 
v State of U P , (1953) S C 384 (1953) S.C J 546; 
Jaslnnghbai v Emperor, (1950) Bom 363 52 Bom L R 
544 (F B ) 

Mandamus —Possession may be directed to be restored 
In a writ petition for mandamus Sachindra v District 
Magistrate, (1956) Tripura 9 

Punishment for not withdrawing petition for writ 
Illegal Ramanujam v Corporation of Madras (1955^ 1 
MLJ 465. ^ } 
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Writ jurisdiction cannot be excluded by statute. 
— Sang f am Singh v Election Tribunal, Kotah and another, 
(1955) S C J 431 (S 105 of the Repiesenlation of People 
Act) , Diuga Shankai Mehta v Raghuiaj Singh, (1954) S 
'C J. 731 (1954) S C 520, Rajknshna Bose v Binod 

Kanungo, (1954) S C J 286 (1954) SCR 913 (Power 
under Art 226 cannot be excluded) limitations on this juris¬ 
diction can be set only bjr the Constitution Han Vishnu v 
Ahmed Ishaque, (1955) S C J 267 (1955) S C 233 

Who can apply for writ.—Under Art 32 by peison 
whose fundamental right is infringed State of Onssa v 
Madan Gopal, (1951) S C J 764 Under Art 226 by 
person whose interests are dnectly affected Sabhapathirao 
v State of Madias, (1953) 1 M L J 252 AIR (1953) 
Mad 510, Anantha>amaiah v Venkata?atnam, I L R 
(1953) Hyd 374 AIR (1953) Hyd 228 

Review of decision on writ petition —May be re¬ 
viewed Chenchanna v P S Tiansports, Ltd, AIR 
(1953) Mad 9 I L R (1952) Mad 1000) contra Side- 
man v Custodian, Evacuee Piopcity, AIR (1955) M 
B 108 

Successive applications —Gita Mitia v Ghose, 
(1953) Cal 297, Jaismgh v Tahsildai Neem-ka-Tliana, 
(1954) Rai 200, Shanmugha v Boat d of Revenue, (1955) 
1MLJ 8 

Writ to Governor Scope of Immunity of Governor 
under Art 361 — Gnanamam v Governor of Andhta, 
(1954) A L T 71 

Territorial limits of writ jurisdiction —The writ 
jurisdiction of a High Court is co-extensive with its terri¬ 
torial jurisdiction Han Vishnu v Ahmed Ishaque, (1955) 

S C 233 Person or authority to whom the writ is to be 
Issued should be within those territories, % e, should be 
amenable to the jurisdiction of the High Court by residence 
or location within those territories Election Commission v 
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Vcukataiao., (1953) SC 210, Visahhapatna,n Co-operative 
Transport, Lid v. Svbbaiao, (1955) A L T. 20. 

Writs by High Court against Union Government. 
—Where an act is done on behalf of the Union of India 
\\ itlnn the jurisdiction of a High Court, such High Court 
can issue a 'writ against the Union. Maqbunissa v Union of 
India, AIR (1955) All 477 (F B ). But see Jetha- 
nand v. Union of India, (1955) Ajmer 39, Kesai Sugar 
JVorks, Ltd v The Union of India, AIR (1954) All. 
726 

Writs against Tribunal outside State which exer¬ 
cises appellate jurisdiction over authority located within 
the State.—Writ jurisdiction has been declined in the fol¬ 
lowing cases Vankayala Jamah v. Boaid of Revenue r 
Andhra, (1954) ALT. 31; Lakslum Reddy v Collector 
of Kwnool, (1955) A L T. 117. 

Delay.—Inordinate delay is a ground for dismissal: 
Mohandas v Saitanathan, (1955) Bom 113, Snmvas v. 
Election Tribunal, Lucknow, (1955) All 251, where there 
is a breach of fundamental rights, delay need not prejudice 
the application Hajcc Suleman v Custodian of Evacuee 
Pi of city, M B, (1954) M.B. 173 

Submission to jurisdiction —Chela Naiayan v Joint 
Registrar of Hyderabad, I L R (1954) Hyd 689 A.I. 
R (1955) H}d. 33 Ramakka v State, I L R. (1954) 
II\d 983 A I.R (1955) Hyd 97, Narayan Piashad v. 
State of Hyderabad, AIR (1955) Hyd. 82 Consent 
dots not confer jurisdiction United Commercial Bank, Lid 
v Them Workmen (1951) S C J 334 (1951) S C. 230- 
(19U) SCR 3 Q 0, Vuakhapatnani Co-opeiatwe Trans¬ 
put Society \ Subhaiao . (1955) ALT 20, Lakshmircddi 
\ Co'lcctor, Kurnool, (1955) ALT. 117 

Conduct of petitioner —Suppression of materia! 
Lcsjmtath dismissal Ramlal v Principal, Victoria College, 
H9'5j M.B 33. Baldcv Singh v Government of Prpsu , 
2.L.R (1954) Patiala 10 m A.I.R. (1954) Pepsu 98i 
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Prabhakar v Chief Secretary, I L R. (1953) T.C 118: 
A I.R. (1953) T C 286 

Arts 226 and 227 —Art 227 is ancillary to Art 226. 
Bhagirathi v State, AIR (1955) All 113, contra It is 
a distinct power that can be exercised independently of Art 
226 Venkatanarayana v Ramaswami, (1954) ALT. 179, 
see also Waryam Singh v Amarnath, (1954) S C J 290 
(1954) SCR 565, Han Vishnu v Ahmed Ishaque , 
(1955) SC 233, Pattisam, In re, (1954) 1 M L J 165 

Arts 226 and 329: Elections — Art. 329 excludes 
the jurisdiction of the High Court under Art. 226 The 
improper rejection of a nomination paper cannot be ques¬ 
tioned under Art 226 Ponnuswami v Returning Officer, 
Namakkal, (1952) SC 64, In re. Dr John Mathai, (1952) 
TCI The decisions of Election Tribunals may be ques¬ 
tioned under Arts 226 and 227 Han Vishnu v Sved 
Ahmed, (1955) S C 233 (1955) S C J 267 The 
power of the High Courts under Arts 226 and 227 cannot 
be taken away by the legislature Rajknshna Bose v Bmod, 
(1954) S C 202 As to when the Supreme Court will 
interfere with decisions of Election Tribunals, see, Jamuna 
Prasad v Lachhi Ram, (1954) S C 686, Vasisht Narain 
v Dev Chandra, (1954) S C 513 

Tribunal becoming functus officio — Certiorari can 
issue even though the tribunal has become fundus officio 
after giving the decision Han Vishnu v Ahmed Ishaque, 
(1955) S C. 233, Tirath Singh v Bachitar Singh, (1954) 
Pepsu 118 

Infructuous writs —-Not to be issued Gitruswami 
v. State of Mysore, (1954) S C J 644 (1954) S C. 592 

Writ of Certiorari. 

Scope of Certiorari —Parry & Co v Commercial 
Employees’ Association, Madras, (1952) 1 M L J 813 
(1952) S C J 275* (1952) SCR 519; Veerappa Pillai\ 
v Raman and Raman, Lid and others, (1952) SCR. 
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583 (1952) 1 MLJ 806 (1952) SC J 261, Ibiahm 
Aboobakcr v Custodian Genoa!, (1952) S C R 696: 
(1952) S C J 483, T C B a sap pa v T Nagappa, (3954) 
S C J 695 On these authorities, the following: proposi¬ 
tions may be taken as established 

(1) Ccrhotan will be issued for correcting errors of 
jurisdiction, as when an inferior Couit or Tribunal acts 
without jurisdiction oi m excess of it, or fails to exercise it 

(2) Ceitwiau will also be issued when the Court or 
Tiibunal acts illegally m the exercise of its undoubted juris¬ 
diction, as when it decides -without giving an opportunity to 
the parties to be heaid, or violates the principles of natuial 
justice 

(3) The Court issuing a writ of catioran acts m 
exeicise of a supervisory and not appellate jurisdiction 
One consequence of this is that the Court w ill not review find¬ 
ings of fact leached by the mferioi Court or Tiibunal, even 
if they be erroneous This is on the principle that a Court 
which has jurisdiction over subject-matter has jurisdiction to 
decide wrong as w r ell as right, and wdien the Legislature does 
not choose to confer a right of appeal against that decision, 
it would be defeating its purpose and policy, if a Superior 
Court were to re-hear the case on the evidence, and substi¬ 
tute its own findings m coho')an 

(4) Ceihoian may be issued to correct an crroi of 
lav' manifest on the face of the record Hanvishnu v S\cd 
Ahmad , (1955) S C J 275 


Certiorari lies even when body has become functus 
officio —. Han Vishnu v Syed Ahmad, (1955) S C T. 
275 - 


Nature of orders that can be questioned by certio¬ 
rari — Pi ovmce of Bombay v Khushaldas , (1950) S C. 
' -222 (1950)'S C J 451 reversing AIR (1949) Bom 
277 51 Bom L R 342 > 
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When to be issued —In Ebrahim Aboobakar v Cus- 
todian-Gcnei al of Evacuee Property, New Delhi, Mahajan, 
J , observed 

“It is plain that such a writ (writ of certiorari) can¬ 
not be granted to quash the decision of an inferior Court 
within its jurisdiction on the ground that the decision is 
wrong Indeed, it must be shown before such a writ is 
issued that the authority which passed the order acted with- 
-out jurisdiction or m excess of it or m violation of the prin¬ 
ciples of natural justice Want of jurisdiction may arise 
from the nature of the subject-matter, so that the inferior 
-Court might not have authority to enter on the lnquii}*- or 
.upon some part of it It may also arise from the absence 
some essential preliminary or upon the existence of some 
particular facts collateral to the actual matter which the Court 
has to try and which are conditions precedent to the assump¬ 
tion of jurisdiction l)y it But once it is held that the Court 
has jurisdiction but while exercising it, it made a mistake, 
the wronged party can only take the course prescribed by 
law for setting matters right inasmuch as a Court has juris¬ 
diction to decide rightly as well as wrongly 

Want of jurisdiction —When the substantive provi¬ 
sion m an Act lays down that a tribunal shall consist of three 
-members a rule made, by Government empowering two mem- 
'bers of the tribunal to sit and dispose of matters which have 
"to be decided by the Tribunal, would be ulti a vires, Usa 
.Annual v Rama Kudumban, (1953) Mad 129 Thus 
orders passed by two members only sitting as a tribunal 
-under the Madras Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948) are liable to be quashed 
for they are made without jurisdiction Usa Annual v -Rama 
Kudumban, (1953) Mad 129 

Want of jurisdiction —When the jurisdiction of a 
tribunal depends on the existence of some collateral fact it 
• cannot by a wrong "decision of the fact give itself a juris¬ 
diction which it would not otherwise possess Basappa v 
a gap pa, (1954) S C 440 (1954) S C.J. 695 
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Error apparent on the face of the record.— Decision 
not based on any evidence Rajagopalarao v Election Com¬ 
missioner, Vijayazvada, (1955) ALT 398, “what is an 
error apparent on the face of the record cannot be defined 
precisely or exhaustively there being an element of mdefimte- 
ness inherent m its very nature and it must be left to be de¬ 
termined judicially on the facts of each case.” Per Venkata- 
lama Iyer, J , m Han Vishnu v Sayed Ahmad Isague, 
(1955) S C 233 Insufficiency of evidence not ground 
for interference Dr Bnjendra Swamp v Election Tribu¬ 
nal at Lucknow, AIR (1955) All. 129, Basappa v 
Nagappa, (1954) S C J 695 (1954) S C 440, Naiasiah 
v E A Tribunal, Chittor, (1955) ALT 372, but see 
Dcona Sugar Mills, Ltd v Government of Uttar Piadesh, 
AIR (1954) All 497 (F B ), mixed questions of fact 
and law, no interference m certiorari Ebrahnn v Custodian- 
General of Evacuee Property, New Delhi, (1952) SCR 
696 (1952) S C 319, Parry & Co v Commercial Em¬ 
ployees’ Association, (1952) SCR 519 (1952) S C 
179' 


Not a court of appeal — In the exercise of writ juris¬ 
diction the High Court cannot convert itself into a court of 
appeal and examine the soundness of the decision Veerappa 
\ Raman & Raman, Ltd, (1952) SCR 583 (1952) S. 
C 192, Parry & Co Ltd v Commercial Employees’ Asso¬ 
ciation, Madras, (1952) S C R 519 (1952) S C 179; 
Ear i Vishnu v Aharnad Ishaque, (1955) SC 233; 
Kanamarlaptidi Vcnkateswarlu v Syed Kasim (19551 
Andh W.R 136 

Discretionary character of writ -— Sangram Singh 
' Election Tribunal, Kotah and another, (1955) S C T 
431 (1955) S C 425 1 ' J ' 

Principles regulating English Prerogative writs to 

,?n- 0 A IO o V t d *~ Ba ^ a v Nagappa, (1954) S C.J 695' 
(lyM) S C. 440 
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Judicial Acts —The functions of the Registrar and 
of the Arbitrators under the Madras Co-operative Societies 
Act are judicial Snramarao v Suryanarayanamurthy, 
(1953) 1 M L J 542 AIR. (1954) Mad 340 66 M 
JL W 287 Nature of judicial act discussed Pi ovmce of 
Bombay v Kushaldas Advant, (1950) S C J 451, Issuing 
or cancelling by Magistrate of a license under the Arms Act, 
1878 is not a judicial act, (1954) Raj 264, but see Nara- 
smiha Reddy v District Magistrate, Cuddapah, (1953) 1 
M L J. 418 AIR (1953) Mad 476 

Quasi-judicial authorities —Absence of power to 
give a final decision does not make the enquiry purely ad¬ 
ministrative Pandyan Insurance Co v Khambatta, A I. 
R (1955) Bom 241 57 Bom L R. 186 Customs autho¬ 
rity acting under the Sea Customs Act is a quasi-judicial 
authority Assistant Collector of Customs v Sooiapnull, 
AIR (1952) Cal 656 The Censor Board under the 
Indian Cinematograph Act of 1918 is a quasi-judicial body 
Radha Films, Ltd v West Bengal Board of Censors, A I 
R. (1952) Cal 653. 

Proceedings by way of Departmental enquiry, m the 
matter of disciplinary action against railway employees, are 
in the nature of a quasi-judicial inquiry Ramachandra Rao, 
T S v Government of India, I L R (1953) Hyd 155. 
A writ of certiorari or prohibition cannot be issued against 
a private body or tribunal set up as arbitrators by agreement 
between the parties, Ex parte Neate and another, (1953) 1 
All 327 

The State Transport Authority under the Motor Vehi¬ 
cles Act Ooman Ismail v Trav-Co State, (1953) Tra -C. 
74, Visakhapatnam Co-opeiative Motor Transport, Ltd v. 
Bangar Raju, (1953) 1M L J 533 AIR (1953) Mad 
709. Registrar of Co-operative Societies acting under S 
12, Co-operative Societies Act Venkata Subbareddi v. 
Registrar of Co-operative Societies, (1956) 1 M L J 284 

Administrative Orders.—Order of requisitioning 
authority under the Bengal Food Grains (Acquisitions and 
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Disposal Older), 1947 Gobinda Chandra v Dincsh 
Chandra, AIR (1952) Cal 100 I LR (1952) Cal. 
68 

University authorities —Procedure contraiy to 
natural justice entails intei ference by certiorari Janardana- 
tao v Education Department, (1955) An W R 439, Dipa 
Pal v University of Calcutta, AIR (1952) Cal 594 56 
Cal W N 278 Decisions conti ary to University regula¬ 
tions aie liable to be quashed Iskwau Prasad v Registrar ^ 
Allahabad University, AIR (1955) All 131, Gauhati 
University v Sailesh, AIR (1955) Assam 9 

Illegal assessment order: may be quashed by cer¬ 
tiorari under Art. 226 — Mehta Bios v. Secretary (C T ) 
Board of Revenue, (1955) 1 M L J 227 (1955) N M W. 
N 59 68 M L W 92 But no relief under Art 32: 
L K Jamakhandi v Union of India, (1955) 2 M L J 94 
(S C ). 

No relief against one’s own voluntary acts — Gopal- 
das Mehta v Union of India, (1955) 1 M L J 19 (S C )► 

Violation of Principles of Natural Justice — 

San gram Singh v Election Tribunal Kotah, (1955) S C J 
431 AIR (1955) S C 425, Sambaswa Mudahar v 
Sn Purushothamaswarm Devastanam, (1955) 1 M L J 
258 (1955) Mad W N 176 

Submission to jurisdiction of Tribunal: Effect.— 

Sambaswa Mudaliar v Sri Purushothamaswami Devas- 
thanam, (1955) 1 M L J. 258, Narayan Per shad v State 
of Hyderabad, (1955) Hyd 82, Chela Narayan v Joint 
Registrar of Hyderabad, I L R (1954) Hyd 689, cannot 
question the tribunal’s jurisdiction Suryarao v Board of - 
Revenue, (1953) Mad 472 

Writ of Prohibition 

In Clifford v O’Sullivan, (1921) 2 A C 570, Viscount 
Cave defines a writ of prohibition as Cf A judicial writ issuing 
out of a court of superior jurisdiction and directed to an 


270 



Right to Constitutional Remedies 

inferior Court foi the purpose of preventing the inferior 
Court from usurping a jurisdiction with which it was not 
legally vested or m other words, to compel courts, entrusted 
with judicial duties to keep within the limits of then juns- 
diction ” 

The writ of prohibition is directed to the Judge of an 
inferior court or the parties to a suit therein or both con¬ 
jointly requiring that the proceedings which have been 
commenced there be either conditionally stayed or per¬ 
emptorily stopped The object of the writ is to keep the 
court to which it is directed within its proper jurisdiction 

Purpose of —The writ of prohibition is the means by 
which inferior Courts are kept from aggrandising their 
actual, though limited jurisdiction It is not to be issued 
to a body which is not a Court constituted by virtue of a 
statute or of the Common Law Brett, L J m Reg v 
Local Government Board, 10 Q B D 309 at 321, ex¬ 
pressed the opinion that "the court should not be chary of 
granting prohibition and wheiever the legislature entursts 
to any body of persons, other than the superior courts, the 
power of imposing an obligation upon individuals, the Com t 
ought to control those persons if they attempt to go beyond 
the powers given to them by Act of Parliament ” 

Certiorari and Prohibition compared —Atkin, L J , 
has explained the nature and scope of the writs of Ceitior- 
' an and Piohibition m Rex v. Electricity Commissioners, 
(1924) 1 KB. 171 at 204 In an oft-quoted passage he 
observes as follows 

“Both writs are of great antiquity, forming part of the 
Process by which the King’s courts restrained courts of m- 
fei lor jurisdiction from exceeding their powers Prohibit 
lion restrains the tribunal from proceeding further m excess 
of jurisdiction, certiorari requires the record or order of 
the Court to be sent up to the King’s Bench Division, to 
have its legality inquired into, and if necessary to have the 
order quashed. It is to be noted that both writs deal with 
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questions of excessive jurisdiction and doubtless m their 
origin dealt almost exclusively with jurisdiction of what is 
described m ordinary parlance as a Court of Justice But 
the operation of the writs has extended to control the pro¬ 
ceedings of bodies which do not claim to be, and would not 
be recognised as Courts of Justice. Wherever any body of 
persons having legal authority to determine questions affect¬ 
ing the rights of subjects having the duty to act judicially, 
act m excess of their legal authority they are subject to the 
controlling jurisdiction of the King’s Bench Division exer¬ 
cised in these writs ” 

Referring to the distinction between ceitioiari and Pro¬ 
hibition the following observations are made at page 213. 

“I can see no difference m principle between certioran and 
Prohibition, except that the latter may be invoked at an earlier 
stage If the proceedings establish that the body complained 
of is exceeding its jurisdiction by entertaining matters which 
would result in its final decision being subject to being 
brought up and quashed on certiorari, I think that prohibi¬ 
tion will lie to restrain it from so exceeding its jurisdiction ” 
Conversely, if the proceedings could have been stopped by 
writ of prohibition, they can be quashed by certioian if not 
prohibited earlier • {Minister of Health v King, (1931) A 
C 494 at 536 When the subject-matter is within the juris¬ 
diction of a tribunal, Prohibition will not be granted but 
certiorari may be granted for instance, to have it removed , 
to a higher Court when complex and difficult questions are 
involved Rex v Chancellor of St Edmundshury, (1948) 1 
K B 195 at 211 ; King v Rutledge, 99 E R 338 (removed 
to another Court). 

Act already done: Prohibition does not lie —It is 
an accepted principle of law that a writ of Prohibition is 
issued to prevent the commission of a future act and not to 
undo an act already performed An application for such a 
writ cannot he to restrain an inferior tribunal after its judg¬ 
ment has been executed Where the Court has nothing fur¬ 
ther to do in pursuance of its order, the question of restrain- 

272 



Right to Constitutional Remedies 


mg the Court does not arise This would be the position 
even if the order was void Munnalal \ Ecclesiastical Depart¬ 
ment, (1950) Hyd 5 at 13 Department ejecting tenant 
without order of Court When the Officers whose acts aie 
complained of have completed their investigation and ha\e 
become functus officio writ of prohibition directed against 
them would be of no avail Cliffoid and O’Sullivan, (1921) 
A C 570, Chabol \ Laid Morpeth, 15 Q B 446 ccitio- 
>a?i would be the pioper lemedy in such case 

Nature of ‘Prohibition’ — Bengal Immunity Co v. 
State o) Bihar, (1955) S C J 672 (1955) S C 661. 

Mandamus 

The nature of a wait of mandamus is thus explained in 
Halsbun’s Laws of England, 2nd Edition, Vol TN, at page 
744 

"The unit oj mandamus is a high pierogative writ of a 
most extensive lemedial nature and is, in foun, a command 
issuing from the High Court of Justice directed to any per¬ 
son, corporation or mfenor court, requiring him oi them to 
do some paiticular thing therein specified which appertains 
to his oi then office and is m the nature of a public duty Tts 
puipose is to supply defects of justice and accordingly it 
will issue to the end that justice may be done, m all cases 
where there is a specific legal right and no specific legal 
remedy for enfoicing such light and it may issue in cases 
wheic, although there is an alternative legal remedy, yet 
such mode of redress is le4s convenient beneficial and 
•effectual 

Distinguished from certiorari —An erroneous deci¬ 
sion is quashed by ceitioian, when there is a failuie to heat 
and determine the application mandamus is issued Rex \ 
Woodhouse, (1906) 2 KB 501, Reg v Cotham, 

(1898) 1 Q B 802 78 L T 468, Damodar v Narayan, 
A T R (1955) Assam 163 When the decision is based 
upon considerations wholly outside wdiat should properly 
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be considered, a writ of certiorari should be issued to bring 
up and quash the order and a writ of mandamus to hear and 
determine the application according to law (Ibid ) 

Distinguished from Prohibition Afghan Com¬ 
mercial Company Lid v Union of India, (1953) Punj. 
225, Jupiter General Insurance Co \ Rajagopal, (1952) 
Punj. 9 

Conditions for issuance —Some of the essential 
conditions for the issue of mandamus are that the person 
applying must show that he has a leal and special interest m 
the subiect-matter and a specific legal right to enforce 
A writ of mandamus can be issued only when an authority 
under an obligation to perform a legal duty fails to perform 
it; Thomas v State, (1953) T C 52 What the Court 
can do is only to direct the authorities to do their duty if they 
have declined to do it. It is beyond the competence of the 
Court to direct the authorities to do the duty m a particular 
manner A petitioner applying for the issue of a writ of 
mandamus under Art 226 must be able to bring his case 
within the principles underlying S 45 of the Specific Relief 
Act, Naulat Rai v Union of India, (1953) Punj 137 

Questions of title not to be tried.—It is an elemen¬ 
tary principle that the title to property will not be tried m 
mandamus proceedings and the writ will not issue when it 
is necessaiy to try or decide complicated or extended ques¬ 
tions of fact, Samarcndia v Calcutta University, (1953) 
Cal 172 A proceeding under Art. 226 is haidly the 
appropriate machinery’- for 'deciding questions of benami, 
The proper remedy m such cases is a regular suit; Sw yet 
Naiain v State, AIR (1953) Pat 127 

Absence of demand for justice —The rule that a 
petition for w> it does not lie until it is shown that the peti¬ 
tioner has made a demand for justice to the respondent and 
the same has. been refused, is generally recognised but 
strictly speaking its operation is confined to a writ of man¬ 
damus- Anup Singh v State, (1953) Pepsu 24; Bibhutf 
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Bhushan v Damodar Valley Corporation, (1953) Cal. 
581. 

Writ against Government.—The Union of India 
can be said to be within the territorial jurisdiction of the 
Allahabad High Court as it has been given authority 
throughout the length and breadth of India, Maqbuhmmssa 
\. Union of India, 1953 All L J 148 (F B ) 

Statutory duty — Mahaboob Khan v Dy Commis¬ 
sioner, Lakhimpw, (1953) Assam 145, Lakshmansmg v 
Raj Pramukh of M B , L L R (1953) M B 24 A I 

R (1953) MB 54 Nature of departmental rules,. 

Suryakumar v Banerjee, A I R (1955) Cal 365 

Alternative relief.— Gilbert v Registrar, High 
Court, (1953) All 671. (1953) All L J 452 

Quo warranto 

Nature and purpose —In England by the writ of quo 
ivarranto the king had a right to call any one to account foi 
exercising any public office Usurpations upon the Ciown 
were thus inquired into by means of the writ of quo wa>- 
lanto; R v Marsdan, (1765) 3 Burr 1812 97 E R 1113 
The old writ has been replaced by an information m the 
nature of a quo wan onto which lies for usurping any office 
whether created by charter of the Crown alone, or by the 
Crown with the consent of Parliament, Darley v R , 8 E 
R 1513 (HL) If an office be created by Act of Parlia¬ 
ment and of a public nature, an information m the nature 
of a quo warranto will he for the usurpation of it, although 
no usurpation upon the Crown is directly involved Patter¬ 
son, J , observes in R v St Martin’s Guardians, (1851) 
17 Q B 149 117 E R 1238 

“I have taken it to be quite clear that where an office 
is created mediately or immediately by Act of Parliament 
and is of a public nature, the remedy is by quo warranto, it 
is not necessary that the office should be strictly a public 
office, if the duties are of a public nature ” Proceedings m 
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quo 'warranto are civil proceedings for purposes of appeal 
•or otherwise R v Francis, 100 E R. 261 

/ 

If a wrongful claim is made to an office which does not 
exist or if a new office is set up an information in the nature 
of a quo wairanto is maintainable. In re Banwarilal Roy, 48 
C W N 766, I Q Mastets’ Union v Dutt, AI.R 
(1951) Cal 570 at 573, In Hamid Hussain v Banwarilal 
Roy, (1947) PC 90 I L R (1948) 1 Cal. 230: 74 I A 
120, Sir John Beaumont observes “An information in the 
nature of a quo wairanto is the modern procedure replacing 
the obsolete high prerogative writ of quo warranto. It is 
used to try the civil right to a public office ” Information 
m the nature of a quo wairanto is m the natuie of civil 
proceedings Rex v Francis, (1788) 2 Term Rep 484 
(New trial may be ordeied) Hamid Hasan v Banwatdal 
Roy, (1947) P C 90 

Condition for issuing writ —The Madras High 
Court held in Chakkarai Chettiar, In ie, (1952) 2 M L.J. 
779, that unless a person’s own right is infringed or unless 
he has suffered a legal injury, he cannot maintain an appli¬ 
cation for quo wairanto In that case a member of the 
Legislative Council questioned the nomination of Sri Raja- 
gopalachari made by the Governor under Art 171 (3) ( e ) 
and (5) of the Constitution and asked for a writ of quo 
zoanonto It was held that as no personal right of the 
petitioner was infringed, he was not competent to maintain 
the application The Calcutta High Court has dissented 
fiom this decision in Biman v Dr Mookerjee, 56 C W 
N 651 at 658 Bose, J , observed 

an application for a writ of quo warranto 
challenging the validity of an appointment to an office of a 
public or substantive nature is maintainable at the instance 
of any private person even though he is not seeking the 
enforcement of any fundamental right under the Constitu¬ 
tion or any legal right of his or of any legal duty towards 
him ” The matter, however, should be brought to Court 
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“on public grounds” as was done m Rex v 6 peyers and 
Cassell, (1916) 1KB 595 Though such a petition may 
be technically maintainable, it would fail on the merits for 
by reason of Art. 361 of the Constitution the validity or 
invalidity of the nomination cannot be enquired into by a 
court since the act is that of the Governor m his official 
capacity and so long as the notification making the nomina¬ 
tion stands it will be a complete answer to a writ of quo 
warranto against the person nominated 

Office of a public Nature.—The office held by the 
members of the managing committee of a private school is 
not an office of a public nature in respect of which a writ of 
quo warranto can he Amarendra v Narendra, (1953) 
Cal 114. The office of Chief Engineer appointed under 
the provisions of the Calcutta Municipal Act is an office of 
a public natuie Ashgai Ally v Birendra Nath, 49 C W 
N 658 at 670. If the office is one in which the public has 
an interest a writ will he R v Guardians of St Martin, 
(1851) 17 Q B 149 (office prescribed by Act of Parlia¬ 
ment) Membership of a Municipal Board is an office in 
lespect of which a writ of quo warranto may be issued 
Masseh Ullah v Abdul Rahman, (1953) All 193 

Who can apply —A motion for a writ of quo 
io ai ranto can be made at the instance of a private individual 
without intervention of the Government or any public autho¬ 
rity, Masseh Ullah v Abdul Rahman, (1953) All 193 
(Nomination of a person as a member though he had been 
defeated m a previous election, contrary to section 9, U P 
Municipalities Act) 

Locus Standi.— Deshpande v State of Hyderabad, 
AIR (1955) Hyd 36, Bimanchandra v Mukhcrje, 
AIR (1952) Cal 799 (a member of the public) contra, 
Chakkarai Chettiar, In re, (1952) 2 M L J 779 AIR 
(1953) Mad. 96 

Existence of Alternative Remedy— Venkatiganpat 
■\ State of M P , (1955) Nag 9, Bhairulal v State of 
Bombay, AIR (19.54) Bom 116 55 Bom L R 882. 
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WRIT OF HABEAS CORPUS, 


Purpose of Wilt.*-~J he w *u of / :'V t< e>?pus ivi 
wbjxacmhtd (that \ou haw (he l“»R t<> -ubout <r an ,*a t r/ 
is a piciogatiw suit for willing tie M> ity of the subjcC 
in all cases of wrongful depj nation of IPm ity of the subject, 
oi unlaw ful detention oi the Mibjtil arsum* hi* will. On 
an application for this v.nt tin High 0<'U£ t*nttUt: i to 
dnect the pioduction of tin subject and mown into th» 
cause of his detention, and if it is vttsfsed tiuv *meh a dekw 
lion is ilk gal or improper it can dim! tin ju’son to be 5*2 
at hbeitj* Samjoth \ (bnCa/mMind, I L R. 0952) 
Mad 468 The nut applad f<)£ utlui In a motion to 
the Coml oi by an application to the Judge supported b} an 
affidaut setting forth the facts 


Contrasted with other Writs—( i) As to who can 
apply for writ* Person other than the one detained 
can apply —Das, J., while holding in CLumnrl Lai’s case, 
(1950) S C R 869 at 930 (1951) S.C.J. 29 A.JR 
(1951) SC 41 that a direct tangible interest in the 
applicant is necessaiy to support his application for a writ, 
observes “The proceedings for a writ in the nature of a 
writ of habeas corpus appear to be somewhat diffcient fot 
the rules go\ernmg those proceedings, permit besides the 
person imprisoned, any person, provided he is not an utk i 
stranger, but is at least a friend or relation of the lmpusoned 
person, to apply for that particular writ But that special 
rule does not appear to be applicable to the other w rits which 
require a direct and tangible interest m the applicant to 
support his application ” 
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(ii) As to Jurisdiction to Issue.—Whether a 
Court has jurisdiction to issue writs of certiorari or prohi¬ 
bition is to be decided with reference to circumstances exist¬ 
ing- at the time when the impugned order was made 
Janardan Reddy v Stat< oj Iiydaabad, (1951) SCR 
344 Junsdiction to issue the writ of habeas coipus, how¬ 
ever, should be determined on the basis of circumstances 
existing at the time when the application for the writ is 
made since illegal detention is a continuing wrong and would 
be illegal from day to day. If sufficient cause for detention 
is not shown, the writ of habeas corpus should be issued A 
virulent attack m a paper upon a high Government Official 
(Chief Justice of a High Court) does not justify detention 
for ensuring ‘public safety’ Sodhi Sham diet Singh \ State 
of Pcpsu, (1954) S C 276 

Who can apply for the writ* (a) By Guardian for 
the Custody of Minor.—It is open to a guardian who is 
entitled to the custody of his ward to file an application for 
the writ of habeas corpus. In Reade v Krishna, 9 Mad 
391 (See also Abiaham v. Mahtobo, 16 Cal 487) the minors 
were alleged to have been detained by Christian Missiona¬ 
ries and the natural guardians had to prefer applications for 
the issue of a writ under section 491 of the Criminal Proce¬ 
dure Code In Subbuswanu v. Kamakshi Animal, 53 Mad 
72, an order was made directing the restoration of a minoi 
to her husband. The father can apply under section 491 
for the custody of his minor son Rama Iyer V Nataraja 
Iyer, (1948) 1 M L J 125 In Sampath v Govmdammal, 

I L R (1952) Mad 468, the petitioner, a student aged 
twenty years, applied under section 491 of the Code of 
Criminal Procedure to recover the custody of his wife 
aged seventeen years, by the issue of a writ of habeas 
coipus alleging that she was illegally and improperly 
detained by the mother and brothers It was found 
that the young woman, who was on the threshold 
of majority, had left her husband entirely of her own 
accord, dissatisfied with the treatment she w^as receiving 
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fiom hi'' mother and giundmothu Ib‘ Tlk,'h 

Court Ik kl that the petitioner had an adupun iuijkI} jui'ici 
section 25 of the Guaichans and Wards Act i\ Hi oj 10 U) 
and declined to gi.ml the remedy 1>\ v.av of a uni Krishna 
swanu Nayudu, J , ob'Rtud "Tt is wtll-knoen tha* this 
pruogalne wut of habeas coif us i" an vxtiaonlmarv 
jemedj and generally nought for. upon ^uilir^nt cans- 
shown, onh m eases whine the oidmate i*uudy provide *t 
b\ law is not available 01 is inadequate or motoetiv* in *h« 
ciuumstances of a paiticiiku case " N» “unless thine is an 
imminent dangei to the health <n *»afet\ of tlu nunoi 01 t^ 
his morals, when an intenm oidei of pioduetton would 
become necessary, pailics should be dneelc<l to proceed by 
way of an application under the provisions of the Guardians 
and Wards Act ” See also Hanlon Bcyuht v fan ad Alt, 
(1955) All 55 36 G.LJ 554 

Friends and Relations of Person tinder Restraint 
—Not only the piisoncr, blit even Ins i datums and t'nends 
can apply for the writ of habeas corpus to pioaite his release' 
Vunalahaix Empcioi , f L R (19451 Nag 6;. \m:r Shtqh 
> r Cunon, (1948) D L R S3 Tn Oman jit Lot's rase, 
(1951) S C J 29 AIR (1951 ) S C 41 it was observed 
that any person, provided he is not an uttei stranger, can 
maintain a petition for habeas coipus 

Art 33—Power to Parliament to modify the rights 
conferred by this Part in their application to Forces. 
—Parliament may by law determine to w hat extent any of 
the rights conferred by this Part shall, in their application 
to the members of the Armed Forces or the Forces chai ged 
with the maintenance of public order, be restricted or abro¬ 
gated so as to ensure the proper discharge of their duties and 
the maintenance of discipline among them 

Art 34—Restriction on rights conferred by this 
Part while martial law is m force in any area —Not¬ 
withstanding anything in the foregoing provisions of this 
Part Parliament may by law r indemnify any person m the 
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sen ice of a Union or of a Slate or any other person m res¬ 
pect of an> act done by him m connection with the mainte¬ 
nance or restoration of order in any area within the territory 
of India win re martial law was in force or validate any sen¬ 
tence passed, punishment milicted, forfeiture ordeied or 
that act done undei martial law in such area 

Art 35—Legislation to give effect to the provi¬ 
sions of this Part —Notwithstanding anything in this 
Constitution -- 

(a) Parliament shall ha\e and the Legislaluie of a 
State shall not ha\t\ power to make laws— 

(i) with respect to any of the matters which under 
claut.e (3) of Article 16, clause (3) of Ailicle 32, Article 
33 and Article 34 may be provided for by law made by Parlia¬ 
ment ; and 

fn) for prescribing punishment foi those acts which 
are declared to be offences under this Part, 

and Parliament shall, as soon as may be after the 
(ominencement of this Constitution, make law r s for pres¬ 
cribing punishment foi the acts refeircd to in sub-cl (n) , 

(b) any law in force immediately before the com¬ 
mencement of this Constitution m the territory of India 
with respect to any of the matters referred to in sub-clause 
fi) of clause (a) oi providing for punishment for any act 
refeircd to in sub-clause (n) of that clause shall, subject to 
the terms thereof and to any adaptations and modifications 
that may be made therein under Art 372, continue in force 
until altered or repealed or amended by Parliament 

Explanation —In this Article, the expression ‘law in 
fora* has the same meaning as in Article 372 

NOTES 

Art. 35, clause (c) —.So far as the State of Jammu 
and Kashmir is concerned Government can withhold grounds 
cf detention Mohammad Subhan v State, (1956) J & K. 
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1 (F B ),P L Lakhanpal v State of Jammu and Kashmir, 
(1956) S C 197 (benefit of Arts 21 and 22 cannot h» 
claimed) 

Jammu and Kashmir Preventive Detention Act. S. 
8 (’) Pioviso —Valid (1956) S.C. 197 



AMERICAN CASE LAW ON THE BILL OF 

RIGHTS. 

(1) Procedural Due Process. 

Offence must be defined with certainty — Lanzttta 
v. New Jciscy, (1939) 306 U S 451 83 L Ed 888. “The 
challenged prousion condemns no act or omission, the 
terms it employs to indicate what it purports to denounce 
are so vague, indefinite and unceitam that it must be con¬ 
demned as repugnant to the due process clause of the 
Fourteenth Amendment”, Muster v Utah, (1948) 333 
U.S 95. 92 L Ed. 562 

Mode of accusation.—Substitution of proceeding bv 
information to presentment or indictment by grand jury m 
a capital case Hurtado v California, (1884) 110 U S 
516 28 L Ed 232 A conviction cannot stand which is 
based on an indictment found by a grand jury from which 
Negroes were excluded because of race, Cassell v Texas, 
(1950) 339 U S 282 94 L Ed 839 

Notice to accused — Mullanc v Central Hanovar 
Bank and Trust Company, (1950) 339 U S 306 94 LEd 
578 “Exceptions m the name of necessity do not sweep 
aw r ay the rule that within the limits of practicability notice 
must be such as is reasonably calculated to reach interested 
parties.” Joint Anti-Fascist Refugee Committee v Me. 
Grath, (1951) 341 U S 123 “No better instrument has 
been devised for arriving at truth than to give a person in 
j'eopardy of serious loss notice of the case against him and 
opportunity to meet it” (per'Frankfurter, J ) 

Trial —A trial dominated by a mob is a denial of due 
process of law Moore v Depsev, (1923) US 86 67 L 
Ed 543 
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Disinterested judge. —A person is deprived of due 
process of law when his liberty or property is subjected to the 
judgment of a court, the judge of which has a dnect per¬ 
sonal, substantial pecuniary interest m reaching a conclusion 
against him m his case Turney v Ohio , (1927) 273 U S- 
510 71 L Ed 749 

Impartial Jury.— ‘Impartiality is not a technical 
conception It is a state of mind For the ascertainment 
of this mental attitude of appropriate indifference, the Con¬ 
stitution lays down no particular tests and procedure is not 
chained to any ancient and artificial formula” United 
Stoics \ Wood , 299 US 145 It cannot be held that to 
Sterne the constitutional guarantee of trial by an impartial 
jury, Goi eminent employees should be disqualified to be 
lurors Den ms \ United States, (1950) 339 U S 162 
94 L Ed 734 Systematic exclusion of all jurors of the 
Negro race from the panel i* an unconstitutional denial of 
equal protection of the law to a Negro accused Patton \ . 
Mississippi, (19474 332 U S 463, Noiusx Alabama , 
( 1935) 294 U S 587 79 L Ed 1074 

Fairness m Prosecution —Procuring comiction by 
means of evidence known to the prosecutor to be perjured: 
Mooney v Holohan, (1935) 294 U S 103- 79 L Ed 
791 “The action of piosecutmg officers on behalf of the 
state like that of administrative officers in the execution of 
us law may constitute state action within the purview' of 
the Fourteenth Amendment 

Assistance of counsel —“In a capital case wheie the 
defendant is unable to employ counsel, and is incapable 
adcquatel} of making his own defense because of ignorance, 
nobleness of mind, illiteracy or the like, it is the duty of the 
Court whether requested or not, to assign counsel for him 
as a necessary requirement of -due process of law " Powell 
\ Alabama, (1932) 287 U S 45 77 L Ed 158. “We 
tannot say that the Fourteenth Amendment embodies an in¬ 
exorable command that no trial for any offence or m any 
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court, can be fairly conducted and justice accorded a defen¬ 
dant who is not represented by counsel Betts v Brady, 
Wat den, (1952) 316 US 455 86 LEd 1595 “If the accu¬ 
sed is not represented by counsel and has not competently and 
intelligently waived his constitutional right, the Sixth 
Amendment stands as a jurisdictional bar to a valid convic- 
' tlon and sentence depriving him of his life or his liberty ” 
Johnson v Zerhst, (1938) 304 U S 458 82 L Ed 1461, 
Gibbs v Burke, Warden, 61949) 337 U S 773 93 L Ed 
1686 


Public Trial —“The knowledge that every cnmmal 
trial is subject to contemporaneous review in the forum of 
public opinion is an effective restraint on possible abuse of 
j'udicial power In view of this nation’s historic 

distrust of secret proceedings, their inherent dangeis to 
freedom, and the universal requirement of our federal and 
State Governments that criminal trials be public, the 
Fourteenth Amendment’s guarantee that no one shall be 
deprived of his liberty without due process of law means at 
least that an accused cannot be thus (without a public trial > 
sentenced to prison ” Per Black, J , In re Ohvo (1948) 
333 U S 257 92 L. Ed 682 (Committal for contempt 
of couit without a public trial) 


Unreasonable Searches and Seizures not to be per¬ 
mitted — Boyd v United States, (1886) 116 U S 616 

29 L Ed 746 “The seizure of a man’s private books 
and papers to be used m evidence against him is not substan¬ 
tially different from compelling him'to be a witness against 
himself ” Bradley, J , m this case refers to Lord Camden s 
judgment in Entick v Carrington, 19 Howell, St. Tr 
1029 as one of the landmarks of English liberty and a monu¬ 
ment of English freedom Bnncgar v United States 
(1949) 338 US 160 93 L Ed 1879 (Search of car 
resulting m disemerv of evidence of impoitmg intoxicating 
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liquor in violation of a federal statute) Jackson, J.. m his 
dissenting judgment. “When a car is forced off the road, 
summoned to stop by a siren, and brought to a halt. .. , 

v. e think the officers are then m the position of one who has 
entered a home the search at its commencement must be 
valid and cannot be saved by what it turns up.” McDonald 
i United States, (1948) 355 U S. 451 “We cannot be 
true to the constitutional requirements and excuse the 
absence of a search warrant without a showing by those who 
seek exemption from the Constitutional mandate that the 
exigencies of that situation made that course imperative 
State v Jeff as, (1951) 342 U S 48 (Search of hotel room 
of defendant's relation) In a federal prosecution the 
Fourth Amendment barred the use of evidence secured 
thi ough an illegal search and seizure Weeks V United 
Stares, 232 U S 383 But m a state prosecution this rule 
need not be applied Wolf v Color-ado, (1949) 338 U.S 
25 93 L Ed 1782, Wat da v United States, (1954) 347 
U S 62 

Wire-tapping cases — Nardone v United States, 
(1937) 302 U S 379, (1939) 308 U S 338, Goldstein \ 
Dndcd States, (1942) 316 U S 114 

Freedom from compulsory self-mcrimxnation.— 
A comiction founded on evidence obtained m disregard of 
hbeities deemed fundamental by the Constitution cannot 
^and Me Nabb v. United States, (1943) 318 U S 332 
87 L Ed 819, Mahnski v. New York, (1945) 324 U.S. 
401 89 L Ed 1029. “The immediate and potential evils 
of compulsory self-disclosure transcend any difficulties that 
the exercise of the privilege may impose on society in the 
detection and prosecution of crime ” United States v. 
White, (1944) 322 U S 694 at 698; Hof man v United 
States, (1951) 341 U.S 479 95 L. Ed. Ill8 See also 

R oners v United States, (1951) 340 US 367 95 L.Ed 
344. 
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Self-incrimination in criminal cases —Proceedings 
instituted for the purpose of declaring the forfeiture of a 
man’s property by reason of offences committed by him, 
though they may be civil in form, are m their nature 
criminal Boyd v United States, (1886) 116 U S 616 
29 L Ed 746. 

Freedom of the Press —“If the Government can 
demand of a publisher the names of the purchasers of his 
publications, freedom of the press disappears ” United 
States v Rumley, (1953) 345 US 41 97 L Ed 494 

Amount of bail not to be excessive —Carlson v. 
London, (1952) 342 U S 524 

Cruel punishments to be eschewed —Louisiana ex. 
rel Francis v Resweber, (1947) 329 U.S 459, 91 L. 
Ed 422 

(2) Protection against Self-incrimination. 

Privilege against self-mcrimmation in U S A - 
The Fifth Amendment of the U S. Constitution provides 
that no person “shall be compelled m any criminal case to 
be a witness against himself ” This is known as the privi¬ 
lege against self-mcrimmation It was held m Adamson v. 
California, (1947) 332 U.S 46 91 L Ed 1903, follow¬ 
ing Twining v New Jersey, 211 U S 78, Palko v. Con¬ 
necticut, 302 US 319, that protection against self-mcrimi- 
nation is not a privilege or immunity of national citizenship, 
but only of State citizenship The right, therefore, is 
pi otected against abridgment by the Federal Government 
but not against action of the constituent States It was 
accordingly held that California was not bound by the pri¬ 
vilege against self-incrimmation In that case the impugned 
provisions of a California statute required that an accused 
person need not take the stand m a criminal case, but if he 
failed to testify, adverse comments could be made to the 
Jury on his non-appearance If he took the stand, to avoid 


287 



The Legal Pillars op Democracy 


such unfavourable comment, the prosecutor could seek Jo 
-discredit him by bringing before the Jury his pievious 
convictions It was held that this procedure was not so 
fundamentally unfair as to attract the application of tire 
Due Process clause 

The privilege against self-incrimination applies to both 
01 al testimony and the compulsory production by an indivi¬ 
dual of his books and papers. Boyd v United States , 196 
US 616, Hale v Henkel, 201 U S 43 SOL Ed. 652 

(3) Right to have legal advice in Criminal Proceedings 

Right to be defended by a lawyer —-Under the 
American Constitution m Capital cases the right to fiee 
legal advice oi defence is an absolute right of the accused 
In Powell v Alabama, (1932) 287 U S 45 77 L Ed 
158 (See also Smith v O’Grady, (1941) 312 U S 329 85 
LEd 859) the petitioners in their appeal from the Alabama 
Couits on a conviction for rape claimed that they had been 
-denied right of access to counsel both before and during the 
trial Holding that the failure of the Alabama trial Court to 
give the defendants reasonable time and opportunity to secure 
counsel was a cleai denial of due process. Mi. Justice 
Sutherland observed “In a capital case where the defen¬ 
dant is unable to employ counsel, and is incapable of adequa¬ 
tely making his own defence because of ignorance, feeble¬ 
mindedness, illiteracy or the like, it is the duty of the 
'Couit whether requested or not, to assign a counsel for him 
as a necessary requisite of due process of law ” This prin¬ 
ciple does not apply to non-capital cases Betts v Brady, 
(1942) 316 U S 455 86 L Ed 1 595 Bute v. Illinois 

(1948) 333 US 640 

(4) Eminent Domain and Property Rights 

Taking —United States v Causby, (1946) 328 U S 
-56 90 L Ed 1206 (There is a taking of property by 
Government when as a result of repeated flights of Arm} 

288 



American Case-Law on the Bill of Rights 

Bombers fiom a nearby aerodiome ovei the land, the in¬ 
mates lose sleep and their chickens are killed). 

Taking.— Pennsylvania Coal Co v Mahon, (1922) 
260 US. 393 67 L Ed 322 “While pioperly may be 
regulated to a ceitam extent, if regulation goes too far n 
will be iccognised as a taking ” 

Compensation —The question is what the owner lost 
-and not what the taker has gamed Boston Chambei of 
Commacc \ Boston, (1910) 217 U S 189, United States 
v Miller, 317 U.S 369 Value should reflect the use to 
which the land can i cadil} be convei ted, as well as the exist¬ 
ing use United States v Powclson, 319 U S 266 

Revenue cannot be raised for private purposes — 
Caimxchacl v Southern Coal & Coke Co , (1937) 301 U 
S. 495 

Regulation of Business activity —Fixation of 
maximum charges for the storage of giam m warehouses. 
Mimn v People of Illinois, (1876) 94 U S 113 24 L 
Ed 77, Minnesota Rate cases, (1890) 134 U S 418 
(Practically overruling 94 US 113) , Smyth v Ames, 
(1898) 169 U S 466, (Rule of fair value), Federal Power 
Commission v Hope Natural Gas, Co , (1944) 320 U S 
591 (repudiates rule of Smyth v Ames ) A state statute 

forbidding persons to effect insurance on property m the 
state in any foreign marine insurance company not admitted 
to do business m the state is void Allgeyer v Louisian®, 
(1897) 165 U S 578 41 L Ed 832 “In the privilege 
of pursuing an ordinary calling or trade, and of acquiring, 
Folding and selling property, must be embraced the right to 
make all proper contracts in relation thereto 

Regulating Hours of work —Holden v Hardy, 
(1898) 169 U S 366 42 L Ed 780 (Workers engaged 
in underground mines Valid exercise of police power ) ; 
Lochner v New York, (1905) 198 U S 45 49 L Ed 937 
'(Regulation of hours of work in bakeries, invalid) , Muller 
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v Oregon, { 1908) 208 U S. 412 (Women employees); 
Bunting v Oregon, 243 U S. 426, Radice v New York,. 
264 U S 292 (New York statute restricting the employ¬ 
ment of women m restaurants at night). 

Yellow-Dog contracts* Prohibition of — Coppoge 
v. Kansas, (1915) 236 US 1. 

Minimum Wages — Adkins v Children's Hospital, 
(1923) 261 XJ S 525, not followed m West Coast Hotel Co . 
v. Parrish, (1937) 300 U S. 379 81 L Ed 703 

Control of Prices — Nebbia v New York, (1934) 
291 U S 502 78 L Ed 940 (Nature of business affected 
with a public interest explained) , Wolf- Packing Co v. 
Cowt of Industrial Relations, 262 U.S 522. 

Curtailment of production — Thompson v Conso¬ 
lidated Gas Utilities Corporation, (1937) 300 US 55 81 
L Ed 510 “This Court has many times warned that one 
person’s property may not be taken for the benefit of another 
person without a justifying public purpose, even though- 
compensation be paid.” 

Regulating commission of insurance agents.— 
O'Gorman and Young v Hartford Insurance Co . 282 U. 
S. 251 

Fees charged by private Employment agencies — 
Olsen v Nebraska, 313 U S 236 overruling Ribmk v. 
McBride, (1928) 277 US 350. 

Establishing a depositors’ guaranty fund by a 
compulsory levy on hanks.—Noble State Bank v. Haskell , 
(1911) 219 U S 104 55 L Ed 112 

Fixing Maximum remuneration.— Calhoun v. 

Massrc, 253 U.S 170. 

Prohibiting free transportation by carriers — 
Louisville and Nashville R. R. Co v. Moitley, 219 U.S~ 
467. 
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Rent Control in emergency.— Woods v Miller Co , 
333 U.S 138; Bowles v. Willingham, 321 U S 503 

Price Control— Yakus v. United States, 321 IT S. 
414 

War Power.—'‘War power is a power to wage war 
successfully and permits the harnessing of the entire ener¬ 
gies of the people in a supreme co-operative effort to pre¬ 
sene the nation” Home Building & Loan Association v 
Blaisdell, 290 US 398, United States v Macintosh, 283 
U.S 605, United States v Caltcx (Philhpmcs ) Inc 
(1952) 344 US 149 97 L.Ed 140 

Zoning laws — Village of Euclid v Ambler Realty 
Co., (1926) 272 US 365. 71 L Ed 303. 

Destruction of property for preventing damage to 
other property.— Millei v Schoene, (1928) 296 U S. 
272 72 L Ed 568 (destruction of red cedar trees infected 
by cedar rust authorised for preserving neighbouring apple 
oichards ) , Bowditch \ Boston, 101 U S 16 (to prevent 
spread of fire). 

Frustration of contract by Governmental action — 
Not "taking” Omnia Commercial Co V. United States, 
f 1923) 261 U S 502 67 L.Ed. 773 

Impairment of value of land by flooding.— United 
States v. Kansas City Life Insuiancc, Co., (1950) 339 U. 
S 799 94 L Ed. 1277. 

(5) SUBSTANTIVE DUE PROCESS. 

(A) Protection of Liberty. 

Due Process and Liberty.—The guarantee of 
liberty m due process assumed a new significance after the 
substantive implications of due process were accepted by 
the court In Allgeyer v. Louisiana, (1897) 165 U.S. 

578 41 L. Ed 832, an insurance regulation was held to be 
invalid The nature of the liberty protected by due process 
was held to include "not only the right of the citizen to be 
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free fiom the mere physical restraint of his person, as by 
incarceiation, but the term is deemed to embrace the light 
of the citizen to be free m the enjoyment of all his faculties, 
to be free to use them m all lawful ways, to live and work 
where he will, to earn his livelihood by any lawful calling, 
to pursue any livelihood or avocation, and for that pui pose 
to enter into all contracts which may be propei, necessary 
and essential to his carrying out to a successful conclusion 
the purposes above mentioned ” 

Flag Salute Cases.—In Mmersmlle School District v 
Gobitis, (1940) 310 U S 586 84 L Ed 1375, the 

Supreme Court of the United States upheld the action of a 
Pennvylvama District School Board m expelling two child- 
dren from the public schools for refusal to salute the flag as 
part of a daily school exercise prescribed by statute The 
question foi decision was “whether the requirement of parti¬ 
cipation m such a ceremony, exacted from a child who refus¬ 
es upon sincere religious grounds, infringes without due pro¬ 
cess of law the liberty guaranteed bjr the Fourteenth Amend¬ 
ment ” Frankfurter, J , recognised that “A grave respon¬ 
sibility confronts this Court whenever in course of litigation 
it must reconcile the conflicting claims of liberty and autho¬ 
rity But when the liberty involved is liberty of cons¬ 
cience, and the authority is authority to safeguard the 
nation’s fellowship, judicial conscience is put to its se\eiest 
test Of such a nature is the present controversy ” Hold¬ 
ing that flag salute was intended to foster national unity 
which is the basis of national security, the Pennsylvanian 
statute was upheld as constitutional This decision which 
tended to restrict the area of civil liberties was overruled in 
West Virginia State Board of Education v Barnett, (1943) 
319 U S 624 (See also Taylor v Mississippi, (1943) 319 
U S 583) Holding that compulsory flag salute was uncon¬ 
stitutional, Mr. Justice Jackson observed “It is now com¬ 
mon place that censorship or suppression' of expression of 
opinion is tolerated by our Constitution only when the ex¬ 
pression presents a clear and present danger of action of a 
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kind the state is empowered to prevent and punish ” The 
power of compulsion was invoked m the law under challenge 
without any allegation that remaining passive during a flag: 
salute ritual created a clear and present danger that would 
justify an effort to muffle expression In the case of civil, 
liberties, restrictions -would be permissible only to prevent 
“gj.avc and immediate danger to interests which the state ma) r 
lawfully protect ” As the law m question could not meet 
this test, it was held to be void. 

Picketing —Picketing is regarded as a form of free 
speech protected by the “Due Process clause” In Senn v 
Tile Layers Union, (1937) 301 U S 468 at 478, Brandies, 
J , held that “Members of a union might, without special 
statutory authorization by a state, make known the facts of 
a labour dispute, for freedom of speech is guaranteed by the 
Federal Constitution ” This decision was followed m 
Thornhill v Alabama, (1940) 310 U S 88 84 L Ed 
1093 Section 3448 of the state code of Alabama prohibited 
loitering or picketing at the scene of a labour dispute for 
the purpose of influencing other persons not to have busi¬ 
ness dealings with the person conducting the business It 
was struck down as unconstitutional Mr Justice Murphy 
recognised that “m the circumstances of our times the dis¬ 
semination of information concerning the facts of a labour 
dispute must be regaided as within that area of free discus¬ 
sion that is guaranteed by the Constitution ” Refernng to 
the impugned provision the following observations were 
made 

“The range of activities proscribed by section 3448, 
whether characterized as picketing or loitering or otherwise 
embiaces nearly every practicable, effective means whereby 
those interested including the employees directly affected 
may enlighten the public on the nature and causes of a labour 
dispute The safeguarding of these means is essential to 
the securing of an informed and educated public opinion 
with respect to a matter which is of public concern It 
may be that effective exercise of the means of advancing 
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public knowledge may persuade some of those reached to 
i efram from entering into advantageous relations with the 
business establishment which is the scene of the dispute. 
Every expression of opinion on mattei s that are important 
has the potentiality of inducing action m the interests of one 
rather than another group m society But the group m 
power at any moment may not impose penal sanctions on 
peaceful and truthful discussion of matters of public inte¬ 
rest merely on a showing that others may thereby be per¬ 
suaded to take action inconsistent with its interests. 
Abridgment of the liberty of such discussion can be justi¬ 
fied only where the clear danger of substantive evils arises 
under circumstances affording no opportunity to test the 
merits of ideas by competition for acceptance m the market 
of public opinion. We hold that the danger of injury to an 
industrial concern is neither so serious nor so imminent as 
to justify the sweeping proscription of freedom of discus¬ 
sion embodied m section 3448 ” 

The scope of the light to picket was extended m 
American Federation of Labour v. Swing, (1941) 312 U 
S 321 85 L Ed 855, where it was held that the right to 
picket cannot be confined to the parties to an immediate 
labour dispute Picketing was held to be not illegal even 
•when conducted by strangers to the employer. Mr Justice 
Frankfurter observed 

“A state cannot exclude working-men from peace¬ 
fully exercising the right of free communication by drawing 
the circle of economic competition between employers and 
workers so small as to contain only an employer and those 
directly employed by him The right of free com¬ 

munication cannot be mutilated by denying it to workers, m 
a dispute with an employer, even though they are not m his 
employ ” 

. The contours of the right of picketing were delineated 
m subsequent decisions In Milk "Wagon Drivers Union 
v Meadowmoor Dairies, (1941) 312 U S 287, it was held 
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that the issuance of an injunction to restrain picketing was 
mot an infringement of freedom of speech when the acts 
“are enmeshed with contemporaneously violent conduct 
which is concededly outlawed ” Frankfurter, J., pointed 
•out that “Utterance m a context of violence can lose its signi¬ 
ficance as an appeal to reason and becomes part of an instru¬ 
ment of force ” In Carpenters and Joiners Union v. 
Ritter-’s Cafe, (1942) 315 U S. 722 86 L Ed 1143, d 
was held that the state could lawfully prohibit the picketing 
•of an emplojrer not involved m a labour dispute to bring pres¬ 
sure upon another employer who was so involved The 
right of neutrals against involvement m a dispute where they 
had no interest was thus safeguarded 

Constitutional protection cannot be extended to conduct 
which is “an abuse of the light of picket rather than a 
means of peaceful and truthful publicity ” Thus in Budd¬ 
ing Service Employees v. Gazzam, (1950) 339 U S 532, 
the Court upheld an injunction forbidding picketing aimed 
at compelling an employer to force his employees, who did 
not want to join, into the picketing union The attempt of 
the picketers to violate a clear-cut slatutoiy policy that 
labourers should be able to choose their own unions would 
he frustiated by such action There is no constitutional 
right m picketers to take advantage of freedom of speech to 
violate valid laws designed to protect important interests of 
society See International Brotherhood of Teamsters v 
Hanke, (19S0) 339 U S 470, Giharev v Empire Storage 
& Ice Co , (1949) 336 U. S 490 93 L Ed 834 

Right to Peaceable Assembly —In Dc Jongc v. 
Oregon, (1937) 299 U S. 353 81 L Ed. 278 [See also 
Hague v Committee for Industrial Organisation, (1939) 307 
U S 496 73 LEd 1423 (Ordinance forbidding leasing of 
hall to Communists)], the appellant was charged with assist¬ 
ing in the conduct of a meeting which was called under the 
auspices of the Communist party, an oiganisation “advocat¬ 
ing crime, physical violence, sabotage or any unlawful acts or 
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methods as a means of accomplishing or effecting industrial 
or political change or revolution.” This was an offence 
under the Oregon Criminal Syndicalism Law. The appel¬ 
lant successfully questioned the validity of the statute before 
the Supreme Court Chief Justice Hughes observed 
“Freedom of speech and of the press are fundamental rights 
which are safeguarded by the due process clause of the 

Fourteenth Amendment of the Federal Constitution. 

The right of peaceable assembly is a right cognate to those 
of fiee speech and free pi ess and is equally fundamental- 
As this Court said m United States v Ci utkshank, 92 U.S. 
542 at 552 ‘The very idea of a Government, republican m 
form, implies a right on the part of its citizens to meet pea¬ 
ceably tnr consultation in respect to public affairs and to peti¬ 
tion for a redress of grievances ’ The First Amendment of 
the Federal Constitution expressly guarantees that right 
against abridgment by Congress But explicit mention 
fheie does not argue exclusion elsewhere For the right is 
one that cannot be denied without violating those funda¬ 
mental principles of liberty!- and justice which lie at the base 
of all cnil and political institutions,—principles which the 
Fourteenth Amendment embodies m the general terms of 
its due piocess clause . . ” The right of 

assemblage may be subjected to reasonable regulation under 
the State police power Cox v New Hampshire, (1941) 
>12 U S 569 (permit and licence for organised parades) . 

Loyalty tests for Government service —The 
Supieme Court considered in Adler v Board of Education, 
(1952) 342 U S 484 96 L Ed. 5173 the validity of 
Malutcs prescubing lojalty tests as a condition for employ- 
nunt m the public service A statute of New York (Fein- 
V" Law) provided for the disqualification and removal of 
ah sup. rintendents, teachers and emploj'ees m the public 
<\hnots of the state who advocate the overthrow of Govern¬ 
in' nt In unlawful means or who belong to organizations that 
do The Board of Regents was directed to list such orga- 
n,/mtons after giving notice and a full hearing Member- 
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ship m an organization thus listed was made puma facie 
evidence of disqualification to hold any office m the public 
school system, but he was given the right of being heard by 
himself or by counsel. The Femberg law which contained 
these provisions was attacked as constituting an abridgment ' 
of free speech and assembly of the persons seeking employ¬ 
ment m the public schools Rejecting this contention, 
Mr Justice Mmton of the Supreme Court observes as 
follows 

“If under the procedure set up m the New York Law, 
a person is found to be unfit and is disqualified from employ¬ 
ment m the public school system because of membership in 
a listed organization, he is not thereby denied the right of 
fiee speech and assembly His freedom of choice between 
membership m the organization and employment In the 
school system might be limited, but not his freedom of 
speech or assembly^ except m the remote sense that limita¬ 
tion is inherent in every choice Certainly such limitation 
is not one the state may not make m the exercise of its police 
power to protect the schools from pollution and thereby to 
defend its own existence ” See also Amencan Communi¬ 
cations Associations v Donds, (1950) 339 U S 382, 

Gainer v Board of Public Works of Los Angeles . 
(1951) 341 US 716, Wieman v Updegraff, ( 1952) 344 
U S 183 (loyalty oath statute held void, No safeguards - 
provided) 

Dennis v United States, (1951) 341 U S 494* 95 
L Ed 1137 —The test of 'clear and present dangei ' 
propounded by Mr Justice Holmes m Sclienck v 
United States has been generously applied in numerous- 
cases to protect freedom of speech and freedom of press, 
Herndon v Lowiy, (1937) 301 U S 242, Tei mini ell o v 
City of Chicago , (1949) 337 US 1, Thomas v Collins, 
(1944) 323 US 516, 89 L Ed 430, Bridges v Cali¬ 
fornia, (1941) 314 U S 252, Pennekamp v Flonda , 

(1946) 328 US 331, Cailson v California, (1940) 310 
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j[J S 106 The test was regarded not as marking the 
“furthermost constitutional boundaries of protected expres¬ 
sion” but as representing the “minimum compulsion of the 
Bill of Rights ” Since the close of the Second World War 
' the judicial application of this theory has been somewhat 
less generous and the test itself seems to have undergone 
some revision m meaning. The turning point is well illus¬ 
trated by the recent decision of the Supreme Court of 
America m Dennis v United States, (1951) 341 U.S 494 
‘95 L Ed 1137, [See also Hausiades v. ShaugJmessy, 
(1952) 342 U S 580 ] In that case the validity of the 
Alien Registration Act, 1940 (Smith Act) was m question 
The statute made it unlawful for any person to advocate, 
advise or teach the duty, necessity, desirability or propriety 
of overthrowing or destroying any Government m the 
United States by force or violence and penalised even a con¬ 
spiracy to commit those forbidden acts. The petitioners, 
leading members of the Communist party, were charged 
with a conspiracy to form a party for teaching and advocat¬ 
ing the overthrow of Government by force The petitioners 
contended that the statute could not stand the constitutional 
test of “clear and present danger” and that their conviction 
“by the court below was, therefore, to be set aside Dealing 
with this argument, Mr Chief Justice Vinson observed as 
follows In this case we are squarely presented with the 
application of the “clear and present danger” test, and must 
decide what the phrase imports Chief Judge 

Learned Hand, writing for the majority below, interpreted 
the phiase as follows Tn each case (courts) must ask 
whether the gravity of the 'evil’, discounted by its improba¬ 
bility, justifies such invasion of free speech as is necessary 
to avoid the danger' We adopt this statement 

of the rule As articulated by Chief Judge Hand, it is as 
succinct and inclusive as any other we might devise at this 
lime It takes into consideration those factors which we 
deem relevant, and relates their significances More we 
cannot expect from words ’ Judged by this test it was 
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Leld that a statute penalising not only the advocating of the 
violent overthrow of Government but even conspiring to 
advocate such action, m the future, was constitutional and 
that the conviction could be upheld 

It is true that Mr. Chief Justice Vinson has not entirely 
jettisoned the test of "clear and present danger ” Indeed 
he pays allegiance to it and only seeks to interpret it. In 
reality, however, he has adopted Mr Justice Hand’s test of 
"clear and probable danger ” The danger, m other words, 
should be clear but need not be present or imminent The 
time element has thus been eliminated from the test The 
dissenting Judges—Mr Justice Douglas and Mr Justice 
Black—have deplored this watering down of the test which 
had for decades been The bulwark of freedom of speech 
Mr Justice Douglas said “Free speech—the glory of our 
system of Government—should not be sacrificed on any¬ 
thing less than plain and objective proof of danger that the 
evil advocated is imminent On this record no one can say 
that petitioners are m such a strategic position as to have even 
the slightest chance of achieving their aims ” Mr Justice 
Black expressed the hope “that m calmer times when present 
piessures, passions and fears subside, this or some later 
court will restore the First Amendment liberties to the high 
preferred place where they belong m a free society ” 

(B) Freedom of Speech and Freedom of the Press 

Clear and present danger doctrine —Fieedom of 
speech was brought within the guarantee of Due Process in 
Gif low v New York, (1925) 268 U S 652 69 L Ed 1138, 
Whitney v California, (1927) U S 357 71 L Ed 1095 
•(Membership of organisation advocating crime, sabotage or 
'terrorism made punishable) Sanfoid, J, observed 
“We may and do assume that freedom of speech and of the 
press—which are protected by the 1st Amendment from 
•abridgment by Congress—are among the fundamental per¬ 
sonal rights and 'liberties’ protected by the due process clause 
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of the 14th Amendment from impairment by the states 
The statute in question punished criminal anarchy which was 
defined as “the doctrine that organised government should be 
overthrown by force or violence ” It was held that the 
limitation upon free speech involved m the statute was a rea¬ 
sonable one “Reasonably limited freedom of speech is an 
inestimable pm liege m a free government, without such limi¬ 
tation, it might become the scourge of the republic ” In 
Strombeig v California, (1931) 283 U.S 359, a California 
statute prohibiting the display of the red flag as an emblem 
of opposition to government was held to be violative of due 
process In Thomas v Collins, (1945) 323 U S 516 
(Soliciting membership of labour union organiser’s card to- 
be obtained and to register with state officials), Ruttledge, J , 
observed “As a matter of principle a requirement of regis¬ 
tration m order to make a public speech would seem generally 
incompatible with an exercise of the rights of free speech 
and free assembly ” 

Case-law on present and clear danger test —Schenck 
v United States, (1919) 249 US 47 63 L Ed 470 It 
is only the present danger of immediate evil or an intent to 
bring it about that warrants Congress m setting a limit to- 
the expression of opinion Abiamsv United States, (1919) 
250 U S 616 63 L Ed 1173, Gitlow v NewYorh, (1925) 
268 U S 652 69 L Ed 1138, Whitney v California, 
(1927) 274 U S 357 71 L Ed 1095 “Prohibition of 
free speech and assembly is a measure so stringent that it 
would be inappropriate as the means for averting a relatively 
tmial harm to society ” De Jonge v Oregon, (1937) 299 
U S 353 81 L Ed 278, Herndon v Lozvry, 301 U S 


Present and probable danger test —Dennis v United 
States, (1951) 341 U.S 494 95 L Ed 1137 

Suppression of scandalous newspapers —Near v 
Minnesota, (1931) 283 U S. 697 75 L Ed 1357 
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Requirement of Registration —Thomas v Collins, 
(1945) 323 U S. 516 89 L Ed 431 

Vagueness in statutes — Conally v Genetal Construc¬ 
tion Co , 269 U S 385. 

Control of Mischievous Publications —Winters v 
New York, (1948) 333 U S 507 92 L Ed 840 

Criminal libel — Beauharnais v Illinois, (1952) 343 
U S 250 96 L Ed 620. 

Banning of Motion Picture —Joseph Burstyn Inc 
v Wilson, (1952) 343 U S 495 96 L Ed 687 

“The importance of motion pictures as an organ of 
public opinion is not lessened by the fact that they are 
designed to entertain as well as to inform The expres¬ 

sion by means of motion pictures is within the free speech 
and free press guarantee of the First and Fourteenth Amend¬ 
ments (Picture cannot be banned on the ground that the 
censor is of opinion that it is sacrilegious) ” 

Motion Pictures —Expression by means of motion 
pictures is included within the free speech and free press 
guarantee of the First and Fourteenth Amendments Burstyn 
v Wilson, (1952) 343 U S 495 96 L Ed 1098, over¬ 
ruling Mutual Film Coi poiationjv Industrial Commission of 
Ohio, (1915) 236 U S 230, United States v -Paramount 
Pictures, 334 U S 131 

Censorship of films —The constitutionality of motion 
picture censorship was considered m Burstyn v Wilson 
The New York Board of Regents, who had the authority to 
censor motion pictures, withdrew the license granted for the 
exhibition of an Italian film “The Miracle” on the ground 
that it was “sacrilegious” within the meaning of the New 
York censorship statute The picture was built around the 
final birth of a child to a poor, simple-minded girl, who 
while tending goats on a mountainside is seduced by a bearded 
stranger who was believed by her, m her religious ecstasy 
to be her favourite saint The film was denounced by the 
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Vatican as sacrilegious. The New York Courts held that 
the New York statute empowering the censor to employ the 
“sacrilegious” test to see that “no religion was treated 
with mockery, scorn 01 ridicule was valid and that the censors 
had acted within the proper range of their disci etion under 
it This decision was reversed by the Supreme Court. 
Mr Justice Clark, delivering the opinion of the Court, 
observed “In seeking to apply the broad and all inclusive 
definition of ‘sacrilegious’ given by the New York Courts, 
the censor is set adrift upon a boundless sea and a myrid of 
conflicting cunents of religious views, with no charts but 
those provided by the most powerful and vocal orthodoxies 
New York cannot \est such unlimited restraining control 
over motion pictures m a censor ” The question whether 
censoiship would be permissible under a clearly-drawit 
statute designed and applied to pi event the showing of 
obscene films was left open. 

Licensing of press —Lovell v Griffin, 303 U S- 
444, Hague v. C I 0 ,307 U.S. 496, Sclmcidei v State , 
308 U S 147. 

Picketing. —Thornhill v Alabama, (1940) 310 U S 
SS 84 L Ed 1093; Gibonev v Empire Storage and Ice Co, 
(1949) 336 U S. 490 

Soliciting money for religious cause: Prohibition 
of — Cantwell v Connecticut, (1940) 310 U S 296 84 L. 
Ed 1213 

Restriction of the use of sound amplifiers.— Kovacs 
\ Cooper, (1949) 336 U S. 77 93 L.Ed 513. 

Prohibition of uninvited residential soliciting.— 

Bicaid v Alexandria, 341 U S. 622 

Power of police to prevent breach of peace — Feiner 
v New Yoik, (1951) 340 U S 315 95 L.Ed 295 

Permit system for speaking on Religious subjects- 
Z£ nns v Yo}k > (1951) 340 U.S. 290. 95 L.Ed- 
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Contempt of Court Publications interfering with, 
administration of justice — Bridges \ California, (1941) 
314 U S 252 86 L Ed 192 (comment upon pending case) 
“History affords no support for the contention that the 
criteria applicable under the Constitution to other types of 
utterances are not applicable, m contempt proceedings, to 
out-of-couit publications pertaining to a pending case ” 
Maryland v Baltimore Radio Shoiv, (1950) 338 U S 912 
94 L Ed 562 

Legislation calculated to exclude Communists 
from office m trade unions —American Communications 
Association, CIO v Douds United Steelworkers, (1950) 
339 U S 382 94L.Ed 925, Osman v Douds, 339 U S 
846 

Film Censor Board.—In Mutual Film Corporation v 
Industrial Commission of Ohio, (1915) 236 U S 230 59' 
L Ed 552, it was held that an Ohio statute creating a board 
of censors of motion picture films and requiring that the 
films exhibited should be of a “morally educational or amus¬ 
ing and harmless character” did not violate freedom of 
speech and of publication 

Freedom of the Press.—In Near y. Minnesota, (1931) 
283 U S 69 7 75 L Ed. 1357, the Supreme Court held un¬ 
constitutional a Minnesota statute providing foi the suppres¬ 
sion of any malicious, scandalous or defamatory newspaper. 
Chief Justice Hughes cited with approval Blackstone’s state¬ 
ment that “Every free man has an undoubted right to lay what 
sentiments he pleases before the public, to forbid this, is to 
destroy the freedom of the press, but if he publishes what 
is improper, mischievous or illegal, he must take the conse¬ 
quence of his own temerity ” See also Lovell v Griffin, 
(1938) 303 U S 444 (distribution of pamphlets without 
prior permission). 

(C) Religious Liberty. 

Religious Liberty.—In Cantwell v Connecticut, 
(1940) 310 U S. 296, a statute prohibiting the solicitation 
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of money for any leligious or charitable purpose without 
piioi appio\ al by the Secretaiy of the Public Welfaie 
Council was held to be unconstitutional as it lm olved a denial 
of lehgious liberty m violation of the due process clause of 
the Fouiteenth Amendment In Mm dock v Pennsylvania, 
(1943) 319 U S 105=87 L Ed. 1292, an Oidmance licens¬ 
ing dooi-to-door sale and dissemination of icligious tracts 
was held to be unconstitutional This case o\crrules Jones 
v Opehka, (1942) 316 U S 584 . see also Polleit v Mccoi- 
nuckj (1944) 321 U S 573, Mai Pi v Alabama, (1946) 
326 U S 501 An Oidmance piohibitmg doorbell ringing, 
knocking on doois and the like for distnbutmg religious 
tracts violates religious liberty -without due process of law 

Recent United States’ Supreme Court Decisions 
—The Fust Amendment to the Constitution of the United 
States of America provides that “Congress shall make no 
law lespectmg an establishment of religion or prohibiting 
the free exercise thereof ” This ban of the first amend¬ 
ment was made applicable to the States by the Fouiteenth 
Amendment In Everson v Boaid of Education, 91 L. 
Ed 711, the scope of this clause was explained thus 

"Neither a state nor the Federal Government can set 
up a Church Neither can pass laws which aid one religion, 
aid all religions or prefer one religion over another. Neither 
can force nor influence a peison to go to or remain away 
flom Church against his will or foice him to profess a 
belief No tax m any amount, large or small, 

can be levied to support any religious activities or institu¬ 
tions, whatever they may be called, or whatever form they 
may adopt to teach or practise lehgion . In the 
woids of Jefferson, the clause against establishment of leli- 
gion by law was intended to erect ‘a wall of separation 
between Church and State ’ That wall must be kept high 
and impregnable We cannot approve the slightest breach ” 

In that case a New Jersey statute authorised its local 
school districts to make rules and contracts for the transpor- 
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tation of children to and from schools. The respondent, a 
tow nship Board of Education acting pursuant to this statute, 
authorised reimbursement to parents of money expended by 
them for the bus transportation of their children on regular 
buses operated by the public transportation system. Part 
•of this payment was for the payment of transportation of 
some children in the community to Catholic parochial 
schools These Church schools gave their students m addi¬ 
tion to secular education, regular religious instruction con¬ 
forming to the religious tenets and mode of worship of the 
Catholic faith 

The appellant, in his capacity as a district tax-payer 
filed the suit challenging the right of the Boaid to reimburse 
parents of parochial school students. 

The Supreme Court of the United States upheld the 
statute by a close majority stating that the money reimbursed 
to parents of parochial school students did not taint the 
statute as a law “respecting an establishment of religion,” 
its purpose merely being to provide in the interest of public 
welfare foi the safe tiansportation of school children irres¬ 
pective of their religious faith The principle of this deci¬ 
sion seems to be that the puipose of the statute being “safe 
transportation of school children” it is not unconstitutional 
if it incidentally helps parochial schools 

In McCollum v Board of Education, 92 L Ed 648 a 
resident and tax-payer of Champaign, whose child was en¬ 
rolled m the Champaign public schools, brought an action 
for mandamus against the Champaign Board of Education 
A voluntary association called the Champaign council of 
Religious Education offered classes m religious instruction 
to public school pupils These classes were attended by 
•children of parents who signed printed cards requesting that 
then children be permitted to attend. These classes were 
conducted m the regular class rooms of the school building 
It was held that the use of tax-supported property for reli¬ 
gious instruction was not permissible 
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In the latest case oil the subject, Zcnach v Clauson, 
(1952) 96 L Ed 609, the tax-payers and residents of New 
York City having children attending its public schools chal¬ 
lenged a law permitting public schools to release students^ 
dui mg the school day so that on the written request of their 
parents, they may leave the school buildings and school 
giounds and go to religious centres for religious instruction 
The validity of this programme was upheld m an opinion 
delivered by Douglas, J , on the following grounds 

“First, there is no evidence that any coercion is used to 
get public school students into religious classes. 

Secondly, the first amendment does not require that in 
all lespects there shall be a separation of Chuich from 
State 

Thirdly, the public schools did not allow religious- 
classes within the school buildings as m the McCollum 
Case ” 

Mr Justice Jackson, who dissented from the majority 
v,ew observed as follows 

“The day that this country ceases to be free for irreli- 
gion it will cease to be free for religion—except for the sect 
that can win political power. The same epithetical juris¬ 
prudence used by the Court today to beat down those who 
oppose pressuring children into some religion can devise as- 
good epithets to-morrow against those who object to pres¬ 
suring them into a favoured religion .... A number 
of justices, just short of a majority of the majority that 
promulgates to-day’s passionate dialectics, joined in answer¬ 
ing them in McCollum v Board of Education The dis¬ 
tinction attempted between that case and this is trivial, al¬ 
most to the point of cynicism, magnifying its non-essential' 
details and disparaging compulsion which was the under¬ 
lying reason for invalidity. A reading of the Court’s 
opinion m that case along with its opinion in this case will 
show such difference of overtones as to make clear that the 
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McCollum case has passed like a storm in a tea-cup The 
wall which the Court was professing to erect between Church 
and State has become even more warped and twisted than I 
expected Today’s judgment will be more interesting to 
students of psychology and of the judicial process than to 
students of constitutional law ” 

(D) Freedom of Education. 

Freedom of Education —In Meyer v Nebraska 
(1923) 262 U.S 390 67 L Ed 1042, the court held void 
a Nebraska statute prohibiting the teaching of any language 
other than the English language to children in the first eight 
grades Mr Justice McReynolds holding that the right of 
a teacher to teach m any language and right of parents to 
engage him to instruct their children are comprehended 
within the liberty of the Fourteenth Amendment, defined 
liberty thus 

"While this Court has not attempted to define with 
exactness the liberty thus guaranteed, the term has received 
much consideration and some of the included things have 
been definitely stated Without doubt, it denotes not merely 
freedom" from bodily restraint but also the right of the indi- 
wdual to contract, to engage m any of the common occupa¬ 
tions of life, to acquire useful knowledge, to marry, estab¬ 
lish a home and bring up children, to worship God according 
to the dictates of his own conscience, and generally to enj'oy 
those privileges long recognized at common law as essential' 
to the orderly pursuit of happiness by free men 
The established doctrine is that this liberty may not be inter¬ 
fered with, under the guise of protecting the public interest, 
by legislative action which is arbitrary or without reasonable 
relation to some purpose withm the competency of the State 
to effect Determination by the legislature of what consti¬ 
tutes proper exercise of police power is not final or conclu¬ 
sive but 5 s sub feet to supervision by courts Lawton v- 
Sted, 152 U S. 133 at 137.” 
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In Fierce v. Society of Sisters, (192S) 268 U S. 510. 
69 L Ed , 1070, the Supiemc Corn l held unconstitutional 
an Oiegon Statute icquiring cluklien between the ages of 
eight and sixteen to attend public schools. Such a law 
oolales the rights of paicnls to educate their children as 
they deem fit. 

( 

(4) Due Process in Relation to Police Power 

Police Power and Public Health.—Where matters 
of public health are at issue, the police power of the slate sus¬ 
tains legislation involving restrictions upon liberty Thus 
the Supreme Couit has upheld tiie regulation of medical, 
dental and othei ielated professions, Dent v. West Virginia, 
(1889) 129 U S 114 32 L Ed , 623, Douglas v. Noble 
(1922) 216 U S. 165. 57 Ed , 590, the sale of food, 
Wetgle v Cu/hcc Bios., (1919) 248 U.S. 285: 63 L Ed,, 
242; or milk, Nebha v. Ne?x> Yotk , (1934) 291 U S. 502: 
78 L Ed 940, the emission of smoke fiom factories, Noith 
Western Laundry v Dcs Moines, (1916) 239 U.S 486: 60 
L Ed , 396 

Social Legislation —In Jacobson v. Massachusetts, 
{1905) 197 U S 11 49 L Ed , 643, a statute of Massa¬ 
chusetts requned the vaccination of its inhabitants whenever, 
m the opinion of local boards of health, it was necessaiy for 
the protection of the public health Jacobson lefused to 
comply with such an order of the Board of Health. Cam¬ 
bridge When he was prosecuted he contended that his 
liberty was'invaded when the state subjected him to fine or 
imprisonment for neglecting or refusing to submit to vacci¬ 
nation and that a compulsory vaccination law was unreason¬ 
able, arbitrary and oppressive^ This contention was repel¬ 
led and the constitutionality of the statute was upheld on the 
ground that the legislation in question was a legitimate exer- 
-cise of police power for the protection of public health A 
^Virginia Statute of 1924 providing for the sterilisation of 
mental defectives confined in public institution's was held to 
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be \alid m Buck v. Bell, (1927) 274 U S. '200. 71 L Ed., 
1000, Minnesota ex-rel Pea)son v. Probate Court of Ram- 
set count?y, (1940) 309 U.S 270 84 L Ed., 744 (com¬ 
mitment of persons with psychopathic personalities), where 
Mr. Justice Holmes obsened “The principle that sustains 
compulsory vaccination is broad enough,to cover cutting the 
fallopian tubes.” 

Hours of Labour: Regulation of —Statutes regula¬ 
ting maximum hours foi the employment of labour were 
original!} invalidated as abndgmg without due process 
freedom of contract involved m liberty Holden v Ha?dy, 
(1S98) 169 U S. 366 42 L Ed 780. (Utah statute of 
1896 piohibiting employment of workmen in mines for more 
than 8 hours a day, except in emergencies) In Lochner v 
Net a Ya?k, (1905) 198 U S. 45 49 L Ed , 937, a New 
York statute limiting hours of labour m bake-shops to sixty 
hours in one week or ten hours m any one day was held to 
be unconstitutional The underlying assumption of such 
decisions was that there was equality of bargaining power 
between employees and their employers and that it was “un- 
reasonable’’ to interfere with that happy state This eco¬ 
nomic theory was not entertained by a large part of the 
country and in time was abandoned by the Supreme Couxt 
itself I n Muller v Oregon, (1908) 208 U S 412 52 L 

Ed , 551, the question was as to the constitutionality of an 
Oregon statute of 1903 prohibiting the employment of 
women m mechanical establishments, factories and laundries 
for more than ten hours m one day A Boston attorney 
Louis D Brandies was engaged to defend the constitution¬ 
ality of the law In the brief which he submitted to the 
Com! he listed the laws of 19 States which imposed restnc- 
tions m some form of other upon the hours of labour that 
may be required of women and furnished elaborate data 
relating to statistics upon hours of labour, American and 
European factofy legislation and the health and morals of 
Women In the'light of such proofs establishing the wisdom 
and reasonableness of the law under review the court con- 
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eluded that the-Oregon statute was a reasonable exercise of 
state police power Distinguishing Lochner v. New Yoi k, 
(1905) 198 U.S. 45 49 L Ed , 937, as a case applicable 
to male employees only, Mr Justice Brewer observed • 
'‘The two sexes differ m structure of bod} 7 , in the functions 
to be performed by each, in the amount of physical strength, 
m the capacity for long-continued labour, particularly when 
■done standing, the influence of vigorous health upon the 
future well-being of the race .. .This difference 
justifies a difference m legislation and upholds that which is 
designed to compensate for some of the burdens which rest 
upon her ” In a later case, Bunting v Oregon, (1917) 243 
U S 426 61 L Ed, 830, the Supreme Court accepted the 
validity of an Oregon statute regulating the hours of labour 
and applicable to men and women alike No reference was 
made to the inconvenient precedent in Lochner v. New 
York, (1905) 198 U S 45 49 L. Ed , 937, but that deci¬ 
sion must be taken to have been impliedly overruled 

Fixation of Minimum Wages.—In Adkins v. 
Children's Hospital, (1923) 261 U S 525 67 L Ed., 

785, an Act of Congress providing for the fixing of minimum 
wages for women and children m the District of Columbia 
was held to be unconstitutional An employee alleged that 
if her employers were required to pay her the minimum 
wages set under the Act they would discharge her and she 
therefore asked that the operation of the Act be enjoined 
Holding that the Act subjected freedom of contract to an 
unreasonable restraint, the Supreme Court observed “It 
has been said that legislation of the kind now under review 
is required in the interests of social justice, for whose ends 
freedom of contract may lawfully be subjected to restraint 
To sustain the individual freedom of action 
contemplated by the Constitution is not to strike down the 
common good, but exalt it, for surely the good of society as 
a whole cannot be better served than by the preservation 
against arbitrary restraint of the liberties of its constituent 
members.” This decision was overruled in West Coast 
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Hotel v. Parrish ., (1937) 300 U.S. 379 81 L. Ed., 703. 
Jn that case a chambermaid employed by a hotel sued for the 
difference between the amount she was actually paid and the 
■state's minimum wage. The hotel contended on the autho¬ 
rity of Adkttt’s case that the Stale Act was invalid The 
Supreme Court observed that the purpose of the statute was 
to prevent the exploitation of a class of workers who were m 
an unequal position with respect to bargaining power and 
were relatively defenceless against the denial of a living 
wage The requirement of the payment of a minimum 
wage fairly fixed was calculated to achieve the obiect which 
v'as a legitimate object in itself The Supreme Court con¬ 
cluded that “regulation which is reasonable in relation to its 
subject and is adopted in the interests of the community is 
due process . ” 

Protection of Public Morals - Liquor legislation — 
In Mugler v Kansas, (1887) 123 U S 623 31 L Ed 205, 
(Sec also Murphy v California, (1912) 225 U S 623 
56 L Ed 1229 ) A law prohibiting “the manufacture 
and sale of intoxicating liquors except for medical, 
scientific and mechanical purposes” was held to be 
valid Mr Justice Harlan said “The exercise of the 
police power by the destruction of property which is itself a 
public nuisance, or the prohibition of its use in a particular 
w ay, whereby its value becomes depreciated, is very diffeient 
from taking property for public use, or from depriving a 
person of his property without due process of law In the 
one case, a nuisance only is abated, m the other, unoffending 
property is taken away from an innocent owner 

Workmen’s Compensation Legislation —The rule 
of the common law is that an employer is held not liable for 
any injury sustained by a workman through the carelessness 
of another employee or through the workman’s own contri¬ 
butory negligence The doctrines of “Common employ¬ 
ment’' and “contributory negligence” give'effect to this rule. 
Legislation abrogating this rule and making an employer 
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absolute!}' liable for accidental injuries or death of his em¬ 
ployee cannot be questioned as lacking - m due process. Mew 
York Central R R Co v. White, (1917) 243 U S. 188 
Such legislation is a constitutional exercise of the police 
power for it is “intended as a just settlement of a difficult 
problem, affecting one of the most important of social rela¬ 
tions ” In Mountain Timber Co v Washington , (1917) 

243 U S 219, a Washington statute providing for a system 
of enforced contributions by the employer to a state compen¬ 
sation fund was held to be valid 

Occupational Freedom —In Adams v. Tanner, (1917) 

244 U S 590, a statute of Washington attempting to abolish 
the business of employment agencies was held to be unconsti¬ 
tutional McReynolds, J , considered it self-evident “that 
there is nothing inherently immoral or dangerous to public 
welfare in acting as paid representative of another to find a 
position m which he can earn an honest living. On the- 
contrary, such sendee is useful, commendable and m great 
demand . because abuses may, and probably do, grow 
up m connection with this business, there is adequate reason 
for hedging it about by proper regulations. But this is not 
enough to justify destruction of one s right to follow a dis¬ 
tinctly useful calling in an upright way ” 

In Ribmk v Mcbnde, (1928) 277 U S. 350. 72 L. 
Ed 913, a statute required every person operating an em¬ 
ployment agency to procure a licence from the commissioner 
of labour who was empowered to fix the prices which the 
employment agent should charge for his sendees It was 
held that while the requirement of a licence was a valid exer¬ 
cise of police power, the price-fixing provisions contravened 
due process of law Legislative price control was held to 
be valid only when the business is charged with a “public 
interest” Mr Justice Stone was prepared to hold that 
the business of employment agency was affected with a “pub¬ 
lic interest” but a different opinion prevailed with the majo¬ 
rity of the Court. This decision, however, must be deemed 
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to have been superseded by the ruling in Olsen v State of 
Nebraska , (1941) 313 U.S 236 85 L Ed. 1305, where 
Douglas, J., observed. ‘'The drift away from Rtbmk v, 
Mcbndc, (1928) 177 U.S. 350 72 L Ed 913, has been 
so great that it can no longer be deemed a controlling autho¬ 
rity.*’ 

Business affected with Public Interest —The busi¬ 
ness of conducting a theatre was held not to be one affected 
with a public mteiest and so public regulation of the price 
of tickets of admission thereto was held to be a deprivation 
of due piocess Tyson v Banton, (1927) 273 U.S 418 71 
L Ed. 718 In JVolj Packing Co v Court of Industrial 
Relations, (1923) 262 U S 522 67 L Ed 1103, it was 
held that such businesses as those of producing food, clothing 
and fuel weie not clothed with a public interest to the extent 
of justifying the Stale m requiring the compulsory settlement 
of labour disputes arising m such industries Taft, C J , 
observed “Businesses said to be clothed with a public inte¬ 
rest justifying some public regulation may be divided into- 
three classes. 

“(i) Those which are carried on under the authority 
of a public grant of privileges which either expressly or im¬ 
pliedly imposes the affirmative duty of rendering a public 
sen ice demanded by any member of the public Such are 
the railroads, other common carriers and public utilities 

(n) Certain occupations, regarded as exceptional, the 
public interest attaching to which, recognised from earliest 
times, has survived the period of arbitrary laws by Parlia¬ 
ment or colonial legislatures for regulating all trades and 
callings Such are those of the keepers of inns, cabs and 
grist mills. . 

(m) ‘Businesses which though not public at their in¬ 
ception may be fanly said to have arisen to be such and 
have become subject m consequence to some government re¬ 
gulation They have come to hold such a peculiar relation 
to the public that this is superimposed upon them In the 
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.language of the cases, the owner by devoting his business 
to the public use, in effect grants the public an interest in 
that use and subjects himself to public regulation to the 
extent of that interest although the property continues to 
belong to its private owner and to be entitled to protection 
accordingly . . ” 

The business of manufacturing and selling ice was held 
-not to be one affected with a public interest and a statute of 
Oklahoma requiring those engaged m that business to secure 
a State licence was held to be unconstitutional New State 
Ice Co v Licbman, (1932) 285 U.S. 262- 76 L Ed 747 
"Mr Justice Brandeis dissenting from the majority view 
observed “The notion of a distinct category of business 
‘affected with a public interest 5 employing property ‘devoted 
ti a public use’ rests upon histoncal error In my 

opinion, the true principle is that the State’s power extends 
to every regulation m any business reasonably required and 
appropriate for the public protection” 

The view of Mr Justice Brandeis has finally come to 
prevail with the Supreme Court in Nebbia v Nezv Yo)k, 
(1934) 291 U S 502 78 L.Ed. 940 The validity of a 
New York State statute establishing a milk control board 
with power to fix prices of milk charged by stores to con¬ 
sumers was there in question It was contended that the 
milk business was not one affected with a public interest and 
so its charges could not be controlled by the State The 
Supreme Court finding the test of a “business affected with 
a public interest” to be unsatisfactory has discarded it and 
substituted a simple principle by which price control would 
“be justified provided the general requirements of due pro¬ 
cess are satisfied Mr Justice Roberts 'observed “The 
phrase ‘affected with a public interest 5 can, m the nature of 
things, mean no more than that an industry, for adequate 
reason, is subject to control for the public good Price 
control, like anjr other form of regulation, is unconstitutional 
only if arbitral, discriminatory, or demonstrably irrelevant 
"to the policy the legislature is free to adopt, and hence an 
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unnecessary and unwan anted interference with individual 
liberty.” 

Rent Control.—In conditions of emergency, created 
for instance by war, when there is an acute housing shortage, 
the police power of the State can be exerted to prohibit land¬ 
lords from charging more than a reasonable rent and to res¬ 
train them from evicting the tenants even after the expira¬ 
tion of their leases Block v Hirsh, (1921) 256 U S. 135. 
65 L Ed. 865. When the emergency ceases such laws 
cannot be upheld Chastleton Corp v, Sinclair , (1924) 264 
U.S. 543 68 L.Ed 841. 

Public utility rates —Judicial review of rate struc¬ 
tures prescribed by statutes for public utilities, railroads and 
the like is possible under the due process clause. Rates 
w hich are arbitrary or confiscatory, which do not permit the 
concern a fair return on its investment cannot be upheld* 
Minnesota Rate cases, (1913) 230 U.S. 352 57 L Ed 
1511, Not them Pacific Rly v Noth Dakota, (1915) 236 
U.S 585 , Norfolk and Western Rly Co v West Vitgima, 
(1915) 236 U S 605 A return of 6 per cent upon the 
capital may be considered to be a reasonable return Willcox 
■v Consolidated Gas Co, (1909) 212 U.S 19 

(E) Due Process and Taxation. 

Taxation only for Public Purpose.—In Loan Asso¬ 
ciation v Topeka, (1875) 20 Wall 655, the Supreme 
Court invalidated a State tax law on the ground that 
the Act authorised the expenditure of public taxes for 
private purposes The City of Topeka had issued bonds to 
raise money as a gift to a bridge company to aid or induce 
it to locate its plant in that city ..Upon the city’s subsequent 
failure to pay interest upon the bonds, the plaintiff brought 
the suit for recovery of interest but the claim was negatived 
on the ground that the bonds were invalid because issued for 
a private purpose The appropriation of public money for 
a private purpose was held to be a violation of the basic 
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Uatuie o£ constfiurional government. Miller, J>., pointed 
out fliat there were limitations upon the legislative power of 
the States "which grow out of the essential nature of all free 
government ” Illustrating this,point he said "No Court, 
for instance, would hesitate to declare void a statute which 
should enact that the homestead now owned by A 
should no longer be his, but should henceforth be the pro¬ 
perty of B ” See also Everson v Board of Education, 
(1947) 330 U S 1 91L Ed 711 

No general test to differentiate between public and pri¬ 
vate purposes was laid down m Topeka case In later 
cases the Supreme Court showed itself unwilling to narrow 
the scope of “public purpose’ 5 unduty Fallbrook litigation 
District v Btadley, (1896) 164 US 112, Jones v Port¬ 
land, (1917) 245 U S 217 Thus it refused to invalidate 
the sale of bonds m North Dakota to finance a programme 
of state-owned enterprises, such as a bank, gram elevators 
and flour-nulls Green v Frazier, (1920) 253 U S 233. 

Imposing taxes upon property held outside the state was 
held to be a violation of due process of law State Tax on 
Foreign held bonds, (1873) 15 Wallace, 300, Dclawaie, 
Lackawanna and Western Ply Pood Co v Pennsylvania, 
(1905) 198 U S 341, Buck v Beach, (1907) 206 U S 
302 (intangible property debt). In levying taxes an equi¬ 
table procedure should be followed Due notice and an 
opportunity to the property owfiers for hearing are pre¬ 
requisites to due process of law m the assessment of taxes: 
Londoner v Denver, (1908) 210 U S. 373, Turner v. 
Wade, (1920) 254 U S 64 

(1) Equality before the Law and the Equal Protection 

of Laws. 

Underlying Purpose of Equality Clause —The 
underlying purpose'of the Fourteenth Amendment, on which 
Art. 14 of our Constitution is based, is explained by Taft, 
C J » m Tmax v. Corrigan, 257 U S 312, as follows 
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“This brings us to considei the effect in- this case of 
that provision of the 14th Amendment which forbids any 
state to deny to any person the equal protection of the laws 
The clause is associated in the Amendment with the due pro¬ 
cess clause and it is customary to consider them together It 
may be that they overlap, that a violation of one may involve 
at times the violation of the other but the spheres of the 
protection they offer aie not co-termmous The due 

process clause requires that every man shall have the benefit 
of the general law, a law which hears before it condemns, 
which proceeds not arbitrarily or capriciously but upon in¬ 
quiry and renders judgment only after trial, so that every 
citizen shall hold his life, libeity, property and immunities 
under the protection of the general rules which govern society 
(.Butado v California, 110 U S. 516). It, of course, tends 
to secure equality of law in the sense that it makes a required 
minimum of protection for every one’s right of life, liberty 
and property which the Congress or the Legislatui e may not 
withhold. . But the framers and adopters of this 

amendment were not content to depend on a mere minimum 
secured by the due process clause or upon the spirit of equa¬ 
lity which might not be insisted on by local public opinion 
They therefore embodied that spirit in a specific guarantee 
The guarantee was aimed at undue favour and individual or 
class privilege on the one hand, and a hostile discrimination 
or the oppression of inequality on the other It sought an 
equality of treatment of all persons, even though all enjoyed 
the protection of due process .... Thus the guarantee 
was intended to secure equality of protection not only for all 
but against all similarly situated Protection is not protection 
unless it does so. Immunity granted to a class, however 
limited, having the effect to deprive another class, however 
limited, of a personal or property right, is just as clearly a 
denial of equal protection of the laws to the latter class as 
if the immunity were in favour of, or the deprivation of right 
permitted worked against, a larger class.? 
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Iii State v. Old Tavern Farm, 101 A.L.R. 810, it was 
observed “The right of every person must stand or fall 
by the same rules of law that govern every other member of 
the body politic under similar circumstances and eveiy par¬ 
tial or private law , which directly proposes to destroy or 
modify personal rights or does the same thing by restricting 
the privileges of certain classes and not of others where there 
is no public necessity therefoi is unconstitutional and void ” 
n tiat case the impugned statute which required the ope¬ 
rators of milk-gathering stations, and not other milk ven- 

abSwn ™ e b rt ndS °5 tanglbly dem °nstrate their pecuniary 

license 6 produc f rSj as a condition for the issue of a 

license to them, was held to be unconstitutional and void. 

(2) Class Legislation and Legislative Classification. 
iam C A laSS ^ e S islation Void.—Legislation violative of the 

is l e f4‘“ 

J , m uZendlrf v L fSotet 

treatment or for those m oower t” 7 C ass , to obtam prefened 
support” The facts o/this 0 grant favotu s for political 

impugned statutepresenbed a standi The 

tended for the prevention andard for appliances in¬ 

sale of such appliances onl/h^T* dls ^ ases ^ P er mitted the 
down that licenses could ho • 7 perso P s and laid 

druggists (S 5) j Ued ° n } y to W wholesale 

more registered pharLacists (S ™f glst ^ ^Ploying one or 
4 was not, while S S wa? r , t was be i d diat S. 

So far as S 4 was concerned “T* tbe .14th Amendment, 
tered pharmacist has a , conceiva ble that a regis- 

standards” while as to I 5 F*”. 

m no presumption that wholes gGS ® aid We will indulge 
ed than otherwholS e 7s ?' eS £ e dn ^ st ? are better qual.fi- 
noiesalers to determme whether or not mer- 
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chandise of the kind here involved complied with the 
standards provided m the Act.” 

In Davis Consii action Co v Boaid of Commissions s 
•o / Boone County, 21 A L R 557, a statute was passed to 
lehcve from liability some contractors for construction of 
public improvements oidered under particular sections of an 
Act of 1919 as the}' were affected by the War of 1914. 
Other contractors in similar situation were not given the 
benefit of this relief It was held that the statute was in¬ 
operative and unconstitutional. 

Legislative Classification Permitted: Rules as to 
—The principles bearing upon the subject of class legislation 
ha^'e been summarised in the oft-quoted case of Lmdsley 
x Natmal Carbonic Gas Co, (1911) 220 U S. 61, as 
follows * 

“(i) The equal-protection clause of the 14th Amend¬ 
ment does not take from the State the power to classify in 
the adoption of police laws, but admits of the exercise of a 
wide scope of discretion in that regard, and avoids what is 
done only when it is without any reasonable basis, and there¬ 
fore is purely arbitrary (n) A classification having some 
reasonable basis does not offend against that clause merely 
because it is not made with mathematical nicety, or because 
in practice it results in some inequality (iii) When the 
classification in such a law is called m question if any state 
of facts reasonably can be conceived that would sustain it, 
the existence of that state of facts at the time the law was 
enacted must be assumed, (iv) One who assails the classi¬ 
fication in such a law must carry the burden of showing that 
it does not rest upon any reasonable basis, but is essentially 
arbitrary.” 

In Godsol v Michigan, 142 A L R 910, Sharpe, J., 
observes "The Fourteenth Amendment is not violated by 
legislation which applies only to those persons falling with¬ 
in a specified class if it applies alike to all persons within 
such a class and reasonable grounds exist for making a dis- 
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imclion between those who fall within such class and those 
who do not 

In Stoie v J offer son, 52 A.L R. 879, it is stated “A 
statute does not conflict with this guaranty because it may be 
special m character or that certain persons may derive 
special benefits from its operation, if all persons within its 
pm view are subjected to like conditions ” In State Ex rel 
Taylor v Hall, 262 N W 835, it is observed “The legis¬ 
lature may make a reasonable classification of persons and 
property for purposes of legislation concerning them 
To be valid the law must operate nnifounly and alike upon 
evciy member of the class so designated ” The legal posi¬ 
tion as regai ds class legislation is clearly stated m Bratberg 
v ddzancc-Rumley Thresher Co, 78 A L R. 1338, as 
follows 

‘There is nothing m the Fourteenth Amendment which 
affects m any way the right of a State to make reasonable 
classifications The mere fact that legislation is 

based on a classification and is made to apply to certain classi¬ 
fications and not to others does not affect its validity if it is 
so made that all persons subject to its terms are treated alike 
under like circumstances and condition ” This is because 
^ f the legislature is free to recognise degrees of harm and it 
may confine its restrictions to those cases where the need is 
-deemed to be the cleaiest”. Radice v New York, 264 U 
S 294 

Fiom the passage above extracted it is clear that the 
question whether the equality clause of the Constitution is 
violated depends upon the propriety of the classification 
adopted by the legislation and the uniformity of treatment 
accoi ded to all persons within the class who stand on a -simi- 
Fi footing m relation to the objects and purposes of the 
legislative measure involved 

Classification for purposes of Taxation —The 
cgislalitre may notwithstanding the constitutional provisions 
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in question make legislation applicable not to all citizens 
^equally but to certain classes of citizens alone. This can be 
vdone only when there is basis for a reasonable distinction 
between the classes governed by the legislation and those who 
are left untouched by it In Colgate v. Harvey, 102 A L 
R. 54, this position is clearly stated by Sutheiland, T. as 
follows 

“It is settled beyond the admissibility of further en¬ 
quiry that the equal protection clause of the Fouiteenth 
Amendment does not preclude the states from resoitmg to 
^classification for the purpose of taxation And the power 
of the state to classify for purposes of taxation is of wide 
range and flexibility But the classification must be icason- 
<ablc not arbiiiary, and must icst upon some ground of differ¬ 
ence having a fair and substantial relation to the object of 
the legislation, so that all persons similarly circumstanced 
Hiall be treated alike The classification m order to avoid 
The constitutional piohibition, must be founded upon perti¬ 
nent and real differences as distinguished from irrelevant 
and artificial ones The test to be applied m such cases as 
the piesent one is—does the statute arbitrarily and without 
genuine reason impose a burden upon one group of tax 
payers from which it exempts another group, both of them 
occupying substantially the same relation towards the 
.subject-matter of the legislation ” 

In Colgate v Harvey, (1935) 296 U S 404 80 L. 
Ed. 299, overruled m Osborn v Ozhn, (1940) 310 U S 
53 , interest received on money loaned within the state at 5 ( 
per cent was exempt from taxation but not income on 
money loaned outside the State- It was held that this classi¬ 
fication was unsupportable and that the provisions of the 
statute were invalid 

In Kocsis v Chicago Park District, 103 A L R 141, 
•certain park districts were merged and were superseded by 
the Chicago Park District The indebtedness of the original 
■districts was taken on by‘the Successor Park District which 
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was authorised to levy taxes upon all the taxable property 
within its boundanes. Owing to the difference in the state 
of indebtedness of the original districts the taxation levied 
was not propoi tionate to the indebtedness of each district 
when the burden was spread over the whole district. The 
statute was held to be valid The court observed: “Absolute 
equality is impracticable m taxation and is not required by 
the due process of law and equal protection clauses. A 
statute affords equal piotection to all persons affected when, 
it requncs that the same means and methods be employed 
alike to the persons composing the class affected so that the 
law operates uniformly upon all persons similarly situated, 
both m the privileges conferred and the liabilities imposed 55 
The plaintiff was entitled to the benefits derivable from all' 
superseded districts and was also liable for the burdens 
So theie was no inequality An inheritance tax graded’ 
accoidmg to the value of the inheritance, though necessarily 
arbitiary to some extent, is not forbidden by the Fourteenth 
Amendment Magoun v Illinois Trust and Savings Bank , 
(1898) 170 U S 283 42 L Ed 1037 

Mr Justice Roberts observed m State Board of Tax' 
Commissioners v Jackson, (1931) 283 XJ S 527 75 L 
Ed 1248 (Cham stores differentiated from other types of 
store classification reasonable) 

“The principles which govern the decision of this 
cause are well settled The power of taxation is funda¬ 
mental to the very existence of the Government of the States. 
The restiiction that it shall not be so exercised as to deiry to 
any the equal protection of the laws does not compel the 
adoption of an iron rule of equal taxation, nor prevent 
variety or differences in taxation, or discretion in the selec¬ 
tion of subjects, or the classification for taxation of proper¬ 
ties, businesses, trades, callings, or occupations . . The 

fact that a statute discriminates in favour of a certain class ; 
does not make it arbitrary, if the discrimination is founded 
upon a reasonable distinction . ,. or if any state of 

facts reasonably can be conceived to sustain it 
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It is not the function of this Court in cases like the pre¬ 
sent to consider the propriety or justness of the tax, to seek 
for the motives, or to criticize the public policy which prom¬ 
pted the adoption of the legislation. Our duty is to sustain 
the classification adopted by the Legislature if there are sub¬ 
stantial differences between the occupations separately classi¬ 
fied Such differences need not be great. The past deci¬ 
sions of the Court make this abundantly clear ” 

In Southern Railway Co v Grene, 216 U.S 399,. 
foreign coiporations doing business m Alabama were sub¬ 
jected to a franchise tax for the privilege of doing business 
No such tax was imposed on domestic corporations. Dis¬ 
cussing the valid it}' of the law, Day, J , observed 

"The equal protection of the laws means subjection 
to equal laws, applying alike to all m the same situation. If 
the plaintiff is a person within the jurisdiction of the state 
of Alabama within the meaning of the Fourteenth Amend¬ 
ment, it is entitled to stand befoi e the law upon equal terms, 
to enjoy the same rights as belong to and to bear the same 
but dens as are imposed upon, other person m a like situa¬ 
tion 

"It is argued that the imposition of special taxes upon 
foieign corporations for the privilege of doing business 
within the state is sufficient to justify such different taxation, 
because the tax imposed is different, m that the one imposed 
on the domestic corporation is for the privilege of being a 
corporation, whereas the one on the foreign corporation is 
for the privilege of such corporation to do business within 
the State While reasonable classification is permitted 
without doing violence to the equal protection of laws, such 
classification must be based upon some real and substantial 
distinction, bearing a reasonable and just relation to the 
things in respect to which such classification is imposed, and 
classification cannot be arbitrarily made without any sub¬ 
stantial basis. Arbitrary selection, it has been said, cannot 
be justified by calling it classification. It would be a fanci- 
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ful distraction to say that there is any real difference in the 
burden imposed because the one is taxed for the privilege of 
z foreign corporation to do business m the state, and the 
other for the right to be a corporation. The fact is that 
both corporations do the same business m character and kind, 
and under the statute m question a foreign corporation may 
he taxed many thousands of dollars for the privilege of do¬ 
ing, u ithin the state, exactly the same business as the domes¬ 
tic corporation is permitted to do by a tax upon its privilege, 
amounting to only a few hundred dollars We hold, there¬ 
fore that to tax the foreign corporation for carrying on 
business under the circumstances shown, by a different and 
much more onerous rule than is urged in taxing domestic 
corporations for the same privilege is a denial of the general 
protection of the laws, and the plaintiff being m a position 
m imoke the protection of the Fourteenth Amendment that 
such attempted taxation under the Statute of the state does 
•violence to the federal constitution.” 

Classification based on sex.— Goesaert. v Cleaiy, 
(1948) 335 U S 464 93 L. Ed 163. “The fact that 
women may now have achieved the virtues that men have 
long claimed as their prerogatives and now indulge in vices 
that men have long practiced, does not preclude the states 
fro n drawing a sharp line between the sexes, certainly in 
such matters as the regulation of the liquor traffic ” 

General Principles of classification —It is no 
requirement of equal protection that all evils of the same 
Semis he eradicated or none at all Central Lumber Co v. 
South Dakota, 226 TJ S 157, Rail to ay Express Agency v. 
.Vcru York, (1949) 336 U S. 106: 93 L. Ed. 533 

Laws against aliens —Tmax v. Raich, 239 US 33; 
'Tnrc.cc v Thompson, (1923) 263 U S. 197, Oynta v. 
CJ-foniia, (\9481 332 U S 633* 92 L Ed 249, Taka- 
hash \. Ftsh and Game Commission. (1948) 334 U.S. 
-HO* 92 L. Ed. 1478. 
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Admission to educational institutions — Sueait v. 
Pamto, (1950) 339 U S 629 94 L.Ed. 1114 , McLawm 
v Oklahoma State Regents, (1950) 339 U.S. 637 94 L. 
Ed 1149, Brozon v. Boaid o/ Education, (1954) 98 L Ed. 
583, Fo//wp v. Sharpe, (1954) 98 L Ed. 591. 

Biozai v Foard of Education of Topeaka, (1954) 347 
U S 483 98 L Ed 583 In a batch of cases ’-ecently 
decided by the Supreme Court, members of Negro race, had 
been denied admission to schools attended by white children 
tinder law s requiring or permitting segregation according to 
race They sought the aid of the courts m obtaining admis¬ 
sion on a non-segregational basis It was contended that 
segregation deprived the plaintiffs of the equal protection of 
the law's under the Fourteenth Amendment It was found 
as a fact that the Negro and White schools involved had been 
equalized with respect to buildings, curricula, qualifications 
and salaries of teachers and other “tangible” factors The 
court re-examined and rejected the doctrine of “separate but 
equal” facilities countenanced by the decision m PJasy v. 
Fa guson. 

In the first cases in this court construing 
the Fourteenth Amendment, decided shortly after its adop¬ 
tion, the Court interpreted it as proscribing all state-imposed 
discriminations against the Negro race. The doctrine of 
“separate but equal” did not make its appearance m this 
Court until 1896 m the case of Plessy v Ferguson, involving 
not education but transportation American courts have 
since laboured with the doctrine for over half a century In 
this Court, there have been six cases involving the “separate 
but equal” doctrine m the field of public education In 
Cunmmq v Board of Education of Richmond County, 175 
U S 528, and Gong Lum v Rice, 275 U S 78, the validity 
of the doctrine itself was not challenged In more recent 
cases, all on the graduate school level, inequality was found 
in that specific benefits enjoyed by white students were denied 
to Negro students of the same educational qualifications 
State of Missouri ex rel Gaines v Canada, 305 U S. 
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337; Si pud v. Board of Regents of University of Oklahoma, 
332 U.S 631, Sweatt v Painter, 339 U.S 629 , Mclaurvn 
v Oklahoma State Regents, 339 U.S. 637. In none of 
these cases was it necessary to re-examine the doc¬ 
trine to grant relief to the Negro plaintiff. And m Sweatt 
v. Painter, 339 U.S. 629, the Court expressly reserved 
decision on the question whether Plessy v Fciguson, should 
be held inapplicable to public education 

In the instant cases, that question is directly presented. 
Here, unlike Sweatt v Painter, there are findings below 
that the Negro and white schools involved have been equaliz¬ 
ed, with respect to buildings, cuiricula, qualifications and 
salaries of teachers, and other '‘tangible” factors. Our 
decision, therefoie, cannot turn on merely a comparison of 
these tangible factors in the Negro and white schools invol¬ 
ved m each of the cases We must took instead to the effect 
of segregation itself on public education . We 

come then to the question presented Does segiegaiion of 
children m public schools solely on the basis of race even 
though the physical facilities and other “tangible” factors 
may be equal, deprive the children of the minority group of 
equal educational opportunities We, believe that it does 

m • m « 

We conclude that in the field of public education the 
doctrine of ‘‘separate but equal” has no place Separate 
educational facilities are inherently unequal Therefore, 
we hold that the plaintiffs and others similarly situated for 
whom the actions have been brought are, by reason of the 
segregation complained of, deprived of the equal protection 
-of the laws guaranteed by the Fourteenth Amendment This 
disposition makes unnecessary any discussion whether such 
segregation also violates the Due Process Clause of "the 
Fourteenth Amendment . 

Equal Protection of Laws 
Unregulated power —Yick Wo v Hopkins, (1886) 
118 U S. 3d 6* 30 L Ed 220 “Though the law itself be 
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fair on its face and impartial in appearance, yet, if it is 
applied and administered by public authority with an evil eye 
and an unequal hand, so as practically to make unjust and 
illegal discrimination between persons m similar circum¬ 
stances, material to their rights, the denial of equal justice 
is still within the prohibition of the Constitution " 

Equal but similar treatment — Plessy v Fetauson 
(1896) 136 U S 537. 41 L Ed 256 

Sterilization of certain types of criminals — 
Skinner v Oklahoma, (1942) 316 U S 535 86 L Ed 
1655. ‘'Sterilization of those who have thrice committed 
grand larceny, with immunity for those who are embezzleis. 
is a clear, pointed, unmistakable discrimination ” 

Some American Decisions (i) : Art 14 not violated 
-~(1T Tn People Ex Rcl Heydemeich v Lyons, 132 A L 
R 511, the statute m question related to Poor Relief which 
uas to be confined to paupers resident for thee yeais within 
the state Whether the condition as to residence was repug¬ 
nant to the constitutional guarantee of equality of treatment 
was the point for decision Holding that the act was valid 
it was observed 

“The constitutional guarantee of equal protection of 
laws is interposed against discriminations that are purely 
arbitrary The Fourteenth Amendment does not purport 
to prevent a state from adjusting its legislation to differences 
In situation and to that end to make a justifiable classification 
It merely requires that the classification shall be based on a 
real and substantial difference having a rational relation to 
the subject of the particular legislation The classification 
need not however be accurate, scientific, logical and harmo¬ 
nious, so long as it is not arbitrary and will accomplish the 
legislative design ” 

(2) In Michael Sainomarco v Boysa, 55 A L R 
370, the impugned Act which prohibited the keeping of auto¬ 
mobiles m wooden buildings was held to be not invalid as 
denying the equal protection of the laws, though the Statute 
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y excepted the owners of existing garages This was because 
the owners of existing garages had already incurred expendi¬ 
ture and thus their position was different from that of the 
peisons dealt with by the Act. 

(3) In Department of Banking v Foe, 123 A.L R. 
S94, the Act challenged as invalid subjected the salaries of all 
officers and employees of the state to garnishee proceedings 
operating uniformly and alike on every member of the clast 
designated It was held that this was not arbitrary class 
legislation 

(4) In Chicago v Rhine, 105 A L R. 104, an Act 
prohibiting the sale only of newspapers m certain localities 
was held to be valid since “it effected all persons engaged liu 
the same business equally under like conditions 

(5) In State Board of Tax Commissioners v. Jackson , 
73 A L R 1464, a graduated occupation tax upon the ope¬ 
ration of mercantile establishments which imposed upon the- 
operators of chain stores a greater burden than upon those 
operating a single store was upheld for as Roberts, J , put 
it “The statute treats upon a similar basis all owners of 
chain stores similarly situated This is all that the Consti¬ 
tution requires ” 

(6) In Prudential Insuiance Co v Cheek, 27 A L 
R 27, legislation requiring corporations to furnish to em¬ 
ployees quitting their service a letter setting forth the nature, 
character and duration of service and cause of his leaving 
service while laying no similar obligation on individual em¬ 
ployers was upheld because “the mischiefs to which 
the statute is directed are peculiarly an outgrowth of existing 
practices of corporations and are susceptible of a corrective- 
m their case not so readily applied in the case of individual 
employers, presumably less systematic m their methods of 
employment and dismissal ’’ 

(7) In Madden v Kentucky, 125 A L.R 1383, a 
taxing statute imposing a greater burden on bank deposits- 
outside the State was held to be valid for “the treatment 
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accorded to the two kinds of deposits may have resulted from* 
the differences in the difficulties and expenses of tax collec¬ 
tion ” 

(ii) Article 14 violated. —In Ex Parte H. T Size¬ 
more, 59 A I.R. 430, a special road law was passed under 
which prisoners in a particular country sentenced to hard 
labour were to be paid 50 cents a day for road woik to be 
set-off against the sentence of fine against them. Under 
the general law as embodied m the penal code prisoners were 
entitled to a credit of 3 dollars a day for road work It 
was held that the special road law offended against the organic- 
provisions of the Constitution and was void The Court 
asked pertinently “Do laws operate equally upon the 
citizens of Texas which will imprison under like verdicts- 
one man for a month and another for six months ? manifestly- 
not ” 


In Mcertain v Tayloi, 94 A L R 1284, a statute creat¬ 
ing a preference m the distribution of the assets of an in¬ 
solvent employer m favour of “manual and mechanical 
labourers” as against all other types of wage-earning em¬ 
ployees was held to be unconstitutional as making a classifi¬ 
cation for which there was no reasonable basis The Court- 
observed thus 

“The characteristic of the class as a whole must be- 
loolced to in determining the validity of the classification 
Inequalities as to some persons embraced within the general 
class are unavoidable, some labourers may have mdependenr 
means and not be dependant upon their wage for their sus¬ 
tenance , and thus the basic reason for the protection of the 
class would fail as to them Nevertheless, their inclusion* 
does not invalidate the classification, and, on the other hand 
theie might be individuals outside the classification as badly 
in need of protective legislation as any member of the pro¬ 
tected class, yet this would not defeat the classification 
But, if there are other general classes situate m all respects 
like the class benefited by the statute, with the same inhei ent 
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needs and qualities which indicate the necessity or ^expedi¬ 
ency of protection for the favoured class, and legislation dis- 
cnminates against, casts a burden upon, or withholds the 
same protection from the other class or classes m like situa¬ 
tions it cannot stand/ 3 

Referring to the impugned statute the Court observed 
thus. 

“What is there inherent in the group, which by com¬ 
mon understanding comes within the definition “manual and 
mechanical labourer” which singles it out and distinguishes 
it for such preferment and protection as a matter of public 
policy as against those other wage earners receiving no more, 
and sometimes less, compensation, and who have no better 
equipment or means for protecting themselves m case of then 
employer’s insolvency? We find nothing The classifica¬ 
tion therefore does not come within the constitutional require¬ 
ment, and the statute is unconstitutional ” 

In Heir v Rudolf, 169 A L R 1388, a statute provid¬ 
ing for the sale of state land held by the custodian and trustee 
of a state bond sinking fund and granting the former owner 
of the property, his lineal descendants and tenants at the 
tune the statute was enacted, the privilege of buying the 
lands at private sale, at a price less than could be obtained 
at public sale was held to be violative of the constitutional 
provision prohibiting the granting of privileges by the legis¬ 
lature to any citizen or class of citizens not granted to all 
citizens 

The classification was held to be “unreasonable capri¬ 
cious and arbitrary” and as having no tendency to further 
the purpose of the Act In Skmnet v Oklahoma, (1942) 
316 U S 535, a statute of Oklahoma provided for the sterili¬ 
zation of certain habitual criminals who were convicted two 
or more times m any State, of felonies involving moral tur¬ 
pitude The statute applied to persons guilty of larceny, 
which was regarded as a felony, but not to embezzlement 
dt was held that the statute violated the equal protection clause 
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Arbitrary selection is not classification.—In Foun¬ 
tain Park Co v. Hcnslcr, 50A.L.R. 1518, a statute dealt 
with religious chautauqua (assembly) companies It pro¬ 
vided that such of those companies as were m existence for 
15 years and were gu mg an annual programme covering not 
less than 16 days shall have a right of eminent domain in 
certain leasehold lands m their occupation This statute 
was held to be violative of the Fourteenth Amendment and 
so void. The pnnciples bearing upon legislative classifica¬ 
tion are elaborately discussed in the following passage; 

“In determining the legality of classifications the sub¬ 
ject to be regulated, the character, extent and purpose of the 
regulation, the classes of persons or corporations legally and 
naturally affected by the regulation should all be consideied 
One of the essential requirements m order that the classifi¬ 
cation may not violate the constitutional guarantee as to 
equal protection of the laws is that it must be reasonable and 
natuial and not capucious oi arbitrary The law requires 
something more than a mere designation of characteristics 
which will serve to divide into groups Arbitrary selection 
or mere identification cannot be justified by calling it classi¬ 
fication. (GulfC & S F R Co v Elks, 165 U.S 150 ). 
The characteristics which can serve as a basis of a valid 
classification must be such as to show an inherent difference 
•in situation and subject-matter of the subjects placed m 
different classes which peculiarly requires and necessitates 
different or exclusive legislation with respect to them (Bed¬ 
ford Quarries Co v. Bough, 168, Ind 671 ) A proper 
classification must embrace all who naturally belong to the 
class, all who possess a common disability, attribute or, quali¬ 
fication, and there must be some natural and substantial dif- - 
ference germane to the subject and purposes of the legis¬ 
lation between those within the class included and those whom 
it leaves untouched The legislature cannot take what 
might be called a natural class of persons, split that class 
into two and then arbitrarily designate the dissevered fiac- 
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tions of the original unit as two classes and therefore enact 
different rules for the government of each 

“In the case at bar all Chautauqua companies which, 
as such, possess common attributes and stand m like situation 
with relation to any public necessity that might exist for their 
obtaining a site, are split up and a sub-class—a very small 
sub-class of such companies, to wit, those which have existed 
and conducted meetings for 16 days a year continuously for 
15 years, and which held a lease for all of said period on d. 
tract of timberland has been singled out as the recipient of 
the benefits conferred by the statute . The attempted 
classification does not embrace all those possessing the com¬ 
mon attributes of the appellant company and we believe it is 
capricious and arbitrary, can serve only to identify and not 
to classify and that the act therefore is invalid ” 

A law would be invalid “if it arbitrarily selects one 
individual or class of individuals, one corporation or a class 
of corporations and visits a penalty upon them, which is not 
imposed upon others of like delinquency Gulf C & F R Co~ 
v E1hs, 165 XL S 150 

Classification must be related to purpose of legis¬ 
lation —The classification made by a legislature to be valid 
should not only treat all those who are governed by it uni¬ 
formly when they are similarly circumstanced, but should 
also bear some relation to the purposes of the legislation 
As obseued m State v Mason , 117 A L R 330, Southern 
Rly Co v Greene, 216 U S. 400 at 412. 

J ‘A classification is never unreasonable or arbitrary SO’ 
long as there is some basis for the differentiation between 
classes or subject-matter included as compared to those ex¬ 
cluded from its operation, provided the differentiation bears- 
a reasonable relation to the purposes to be accomplished by 
the Act The objects and purposes of a lazu present the 
proper touchstone for determining whether the classification 
thereby made is proper or improper ” 
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In Bedford Quarries Co v. Bough, 168 Ind. 671, it is 
observed • 

“The legislation may make a classification for legisla¬ 
tive purposes but it must have some reasonable basis upon 
which to stand It is evident that dififeiences which would 
serve for a classification for some purposes would furnish 
no reason for a classification for legislative purposes Such 
legislation must not only operate equally upon all within the 
class, but the classification must furnish a reason for and 
justify the making of the class, that is, the reason for the 
classification must inhere m the subject-matter and rest up¬ 
on some reason which is natural and substantive and not 
artificial. Not only must the classification treat all brought 
under its influence alike, under the same conditions but it 
must embiace all of the class to which it is naturally related” 

In State v Pchrson, 123 A L R 1945, Louisville 
G & E Co v. Coleman, 277 U S 32, an ordinance 
required “transient merchants” selling natural products 
of the farm to be licensed, and exempted from its provi¬ 
sions persons selling produce raised on farms occupied and 
cultivated by themselves It was held that it violated the 
prohibition of the Fourteenth Amendment and it was 
observed 

“The rights of all persons must rest upon the same 
rule under similar circumstances and classification must 
be based on some difference which bears a reasonable and 
just relation to the act m respect of which the classification 
is proposed and can never be made arbitrarily and without 
any such basis ” 

In Southern Ry Co v Greene, 216 U S 400 at 417, 
a franchise tax on foreign corporations which was not im¬ 
posed upon domestic corporations was held to be bad. Day, 
J , observed 

“While reasonable classification is permitted, without 
doing violence to the equal protection of the laws, such classi¬ 
fication must be based upon some real and substantial dis- 
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tinction. haavmga reasonable and just relation to the tilings 
m lespecl to which such classification is imposed; and 
classification cannot be arbitianly made without any sub¬ 
stantial basis. Arbitrary selection, it has been said, can¬ 
not be justified b}>' calling it classification. ” 

In Powci Manufacturing Co v Saunders, 274 U S. 
490 at 497, it was held that a foreign corpoiation could not 
be deprived of the equal piotection of the laws by statutes 
pei out 1 mg it to be sued m any country in the state, while 
suns agamst domestic coiporations and individuals could be 
brought only in counties where they were found oi did busi¬ 
ness or had a representative Van Devanti, Jr , said: 
“ It (the 14th Amendment) does not prevent 

a state from adjusting its legislation to differences m situa¬ 
tion or forbid classification in that connection but it does 
requne that the classification be not arbitrary, but based on a 
real and substantial dofference having a reasonable relation 
to the subject of the particular legislation.'’ 

Classification thus means segregation in classes which 
have a systematic relation, usually found m common pro¬ 
perties and characteristics It postulates a rational basis and 
does not mean herding together of certain persons and classes 
arbitrarily State of West Bengal v Anwa? Ah, AIR 
(1952) S C 75 at 86 Thus the legislature may fix the age 
at which persons shall be deemed competent to contract bet¬ 
ween themselves, but no one will claim that competency to 
contract can be made to depend upon the statute or colour of 
the hair “Such a classification for such a purpose would 
be arbitrary and ( a piece of legislative despotism” Gulf C 
& S Be Rly Co v W H Elks, (1897) 165 U S. 150. 

Classification based upon sex and age —In Radice 
v Ncw Yoi k, 264 U S 292, a New York statute prohibiting 
employment of women m restaurants of large cities between 
the hours of 10 p.m and 6am was upheld. In West 
Coast Hotcl Co x Parrish, 300 U S 379, the question arose 
as to a Statute authorising the fixing of reasonable minimum 


334 



Americas' Case-Law on tiie Bill or Rights 

A\ages for women and minors It was contended that the 
legislation constituted an aibitraiy disci lmmation because it 
did not extend to men Repelling the contention Hughes, 
C J , obsened 

‘‘Tins Court has frequently held that the legislative 
authority acting w lthm its proper field, is not bound to extend 
its regulation to all cases which it might possibly reach 
The Legislature is fice to recognise degrees of haim and it. 
may confine its lestrictions to those classes of cases where 
the need is deemed to be clearest If the law piesumably hits 
the e\ ll where it is most felt, it is not to be overthrown be¬ 
cause there aie other instances to which it might have been 
applied There is no ‘doctrinaire requirement’ that the legis¬ 
lation should be couched m all embracing terms ” 

Classification based upon occupation —In Connolly's 
case, (1902) 184 U S 540, an Illinois anti-tiust law made 
certain foibidden acts criminal if done by merchants and 
manufacturers but declared them to be civil wrongs if done 
by farmers and stockmen This was held to be “manifestly 
a denial of equal protection of the laws ” In a later case 
Tnjna v Texas, (1940) 310 U S 141, this ruling was con¬ 
sidered to be no longei “controlling.” 

Want of Mutuality —In Gulf C and S F R Co v 
Ellis, (1897) 165 U S. 150, a Texas statute imposing an 
attorney’s fee m addition to costs upon railway corporations 
which unsuccessfully defended actions for damages for stock 
killed or injured by their locomotives was held to be discri¬ 
minator}*. The ground of the decision was that such cor¬ 
porations could not recover any such fee if their defence was 
successful But in Atchison Topeka and Santa Fe R Co 
\ Matthews, 174 U S 96, a similar provision in a Kansas 
statute m respect of an action against railroad companies for 
damages by fire caused by operating the rail-road was upheld 
as not discriminatory. 
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AMENDMENTS TO THE CONSTITUTION 


THE CONSTITUTION (FIRST AMENDMENT) ACT, 

1951. 

[Received the assent of the President on the 18th June, 1951 
and publ/shed m the Gazette of India, Extraordinary, Part II, 
.Section 1, dated 18th June, 1951 ] 

1 Short title —This Act may be called The Constitution 
(Fust Amendment) Act, 1951 

2 Amendment of Article 15 —To Aiticle 15 of the Consti¬ 
tution, the following clause shall be added — 

“(4) Nothing m this Article or in clause (2) of Article 29 
shall pi event the State from making any special provision foi 
the advancement of any socially and educationally backward 
classes of citizens or for Scheduled Castes and the Scheduled 
Tribes ” 

3 Amendment of Art 19 and validation of certain laws — 
t(l) In Art 19 of the Constitution— 

(a) for clause (2), the following clause shall be substi¬ 
tuted, and the said clause shall be deemed always to have been 
.enacted in the following form, namely — 

“( 2 ) Nothing m sub-clause (a) of clause (1) shall affect 
-the operation of any existing law, or prevent the state from 
making any law, in so far as such law imposes reasonable restric¬ 
tions on the exercise of the right conferred by the said sub-clause 
In the interests of the security of the state, friendly relations 
with foreign states, public ordei, decency or morality; or m rela¬ 
tion to contempt of court, defamation or incitement to an > 
•offence ” 

(b) m clause (6) for the words beginning with the words 
' ‘nothing in the said sub-clause” and ending with the words 
“occupation, trade or business”, the following shall be substi¬ 
tuted, namely — 
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"nothing m the said sub clause shall affect the operation 
of any existing law m so far as it relates to. 01 prevent the state 
horn making any law relating to,— 

(1) the piofessional 01 technical qualifications necessary for 
pi actising anv profession or carrying on any occupation, trade 
01 business, or 

(u) the canying on by the State, or by a corpoiation owned 
or contt oiled bj the stale, of any tiade, business, industry or 
service, whether to the exclusion, complete or paitial, of citizens 
or otherwise ” 

(2) No law m force in the territory of Tndia immediately 
before the commencement of the Constitution which is consis¬ 
tent with the provisions of Ait 19 of the Constitution as amended 
by sub-section (1) of this section shall be deemed to be \oid, oi 
e,er to have become void, on the ground only that, being a law 
which takes away or abridges the right conferred by sub-clause 
la) of clause (1) of the same aiticle, its operation was not saved 
by clause (2) of that article as originally enacted 

Explanation —In this sub-section the expression “law m 
force” has the same meaning as in clause (1) of Art 13 of the 
Constitution 

4 Insertion of new Art 31-A —After Art 31 of the Cons- 
t tution the following article shall be inserted and shall he deemed 
always to ha\ e been msei ted, namely — 

“31-A—Saving of laws providing for acquisition of estates,, 
etc —(1) Notwithstanding anything in the foregoing provisions 
of this Pait, no law providing for the acquisition by the State of 
anv estate or of any rights therein or foi the extinguishment or 
mod’fication of any such rights shall be deemed to be %oid on 
the ground that it is inconsistent with, or takes away oi abridges- 
any of the rights, conferred by any provision of this Part 

Provided that where such law was made by the Legisla¬ 
ture of a State, the provisions of this article shall not apply there¬ 
to unless such law, having'been reserved for the consideration 
of the President, lias received his assent 

(2*) In tins article — 

fa) the expression “estate” shall, m relation to any local 
a’ea, hare the same meaning as that expression or its local equi¬ 
valent has m the existing law relating to land tenuies in force m 
that area, and shall also include any Jagir, Inam or Muafi or 
other similar grant, 
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(b) the expression “rights” in relation to an estate, shall 
include any rights vesting m a proprietor, sub-proprietor, under- 
proprietor, tenure-holder or other intermediary and any rights 
or privileges in respect of land revenue ” 

5 Insertion of new Art 31-B —After Art 31-A of the 
Constitution as inserted by section 4, the following article shall 
be inserted, namely — 

“31-B Validation of certain Acts and Regulations — 
Without prejudice to the generality of the provisions contained 
m Art 31-A, none of the Acts and Regulations specified m the 
Ninth Schedule nor any of the provisions thereof shall be deemed 
to be -void, or ever to have become void, on the ground that such. 
Act, Regulation or provision is inconsistent with, or takes away 
or abridges any of the rights conferred by, any provisions of this 
Part, and notwithstanding any judgment, decree or order of any 
court 01 tribunal to the contrary, each of the said Acts and Regu¬ 
lations shall, subject to the powei of any competent Legislature 
to repeal or amend it, continue in force ” 

6 Amendment of Art 85 —For Art 85 of the Constitu¬ 
tion, the following article .shall be substituted, namely — 

“85 Sessions of Parliament, prorogation and dissolution. 
—(1) The President shall from time to time summon each. 
House of Parliament to meet at such time and place as he thinks 
fit, but six months shall not intervene between its last sitting 
m one session and the date appointed for its sitting m the next 
session 

' (2) The President may from time to time— 

(a) prorogue the Houses or either House, 

(b) dissolve the House of the People ” 

7 Amendment of Art 87 —In Art 87 of the Constitu¬ 
tion—(1) m clause (1), for the woids ‘every session’ the words- 
the fiist session after each general election to the House of the 
People and at the commencement of the first session of each 
year” shall be substituted, 

(2) in clause (2) the words “and for the precedence of 
such discussion over other business of the House” shall be 
omitted 

8 Amendment of Art 174 —For Art 174 of the Consti¬ 
tution, the following article shall be substituted, namely — 

“174 Sessions of the State Legislature, prorogation and 
dissolution —(1) The Governor shall from time to time summon 
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the House 01 each House of the Legislature of the State to meet 
at such time and place as he thinks fit, but six months shall not > 
intervene between its last sitting m one session and the date 
appointed for its first sitting in the next session. 

(2) The Governoi maj' from time to time— 

(a) prologue the House or eithei House; 

(b) dissolve the Legislative Assembly ” 

9 Amendment of Art 176 —In Ait 176 of the Constitu¬ 
tion (1), in clause (1) for the words “everj' session” the words 
“the fiist session after each general election to the Lcgislatue 
Assembly and at the commencement of the first session of each 
rear” shall be substituted, 

(2) m clause (2), the words “and for the precedence of 
such discussion over otliei business of the House” shall be 
omitted 

10 Amendment of Art 341 —In clause (1) of Art 341 of 
the Constitution, for the words “may, after consultation with the 
Go\ ernor or Rajpramukh of a State,” the words "may with 
lespect to any State, and where it is a State, specified m Part \ 
or Part B of the First Schedule after consultation with the 
•Governor or Rajpramukh thereof,” shall be substituted 

11 Amendment of Art 342 —In clause (1) of Art 342 
of the Constitution, for the words “may, after consultation with 
the Governoi or Rajpramukh of State” the words “m?y with 
lespect to any State and where it is a State specified m Part A 
or Pait B of the fiist Schedule, after consultation with the 
’Governor or Rajpramukh thereof ” shall be substituted 

12 Amendment of Art 372 —In sub-clause (a) of clause 
'(3) of Art 372 of the Constitution, for the words “two years” 
the woids “three years” shall be substituted 

13 Amendment of Art 376 —At the end of clause (1) of 

Art 376 of the Constitution, the following shall be added, 

namely— 

“Any such Judge shall, notwithstanding that he is not a 
citizen of India, be eligible for appointment as Chief Justice of 
such High Court, or as Chief Justice or other Judge of am 
other High Court ” 

14 Addition of Ninth Schedule —After the Eighth 

Schedule to the Constitution, the following shall be added, 

namely — - 
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“NINTH SCHEDULE” 

[Art 31-B ] 

1 The Bihar Land Reforms Act, 1950 (Bihai Act XXX of 
1950) 

2 The Bombay Tenancy and Agricultural Lands Act, 194S 
(Bombay Act LXVII of 1948) 

3 The Bombay Maleki Tenuie Abolition Act, 1949 
(Bombay Act LX I of 1949) 

4 The Bombay Taluqdari Tenure Abolition Act, 1949 
(Bombay Act LXII of 1949) 

5 The Panch Mahals Mehwassi Tenure Abolition Act, 
1949 (Bombay Act LXIII of 1949) 

6 The Bombay Khoti Abolition Act, 1950 (Bombay Act 
VI of 195Q) 

7 The Bombay Paigana and Kulkarni Watan Abolition 
Act, 1950 (Bombay Act LX of 1950) 

8 The Madina Pradesh Abolition of Propnetaiy Rights 
(Estates, Mahals, Alienated Lands) Act, 1950 (Madhya Pradesh 
Act I of 1951) 

9 The Madras Estates (Abolition and Conveision into- 
Rjotwan) Act, 1948 (Madias Act XXVI of 1948) 

10 The Madras Estates (Abolition and Conversion into- 
Ryotwan) Amendment Act, 1950 (Madras Act I of 1950) 

11 The Uttai Pradesh Zamindari Abolition and Land 
Refonns Act, 1950 (Uttai Piadesh Act I of 1951) 

12 The Hyderabad (Abolition of Jagirs) Regulation, 1358 
F (No LXIX of 1358 Fash) 

13 The Hyderabad Jagirs (Commutation) Regulation, 1359 
F (No XXV of 1359 Fash)” 


THE CONSTITUTION (SECOND AMENDMENT) ACT, 

1952 

(1st May, 1953) 

An Act furthei to amend the Constitution of India 
Be it enacted b> Parliament as follows — 

1 Short title —This Act may be called The Constitution 
(Second Amendment) Act, 1952 
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2 Amendment of Aft 81 —In sub clause (b) of clause (1) 
of Art 81 of the Constitution, the words and figures “not less 
than one member for every 750,000 of the population and shall 
be omitted 


THE CONSTITUTION (THIRD AMENDMENT) ACT, 

1954 

(22nd February, 1955) 

An Act further to amend the Constitution of India 

Be it enacted b} r Parliament m the Fifth Year of the 
Republic of India as follows — 

1 Short title —This Act may be called The Constitution 
(Third Amendment) Act, 1954 

2 Amendment of the Seventh Schedule —In the Seventh 
Schedule to the Constitution, for entry 33 of List III, the follow¬ 
ing entry shall be substituted, namely— 

“33 Tiade and commerce in, and the production, supply 
and distrubution of,— 

(a) the products of any industry where the control of 
such industry by the Union is declared by Parliament by law to 
be expedient m the public interest, and imported goods of the 
same kind as such products, 

(b) foodstuffs, including edible oilseeds and oils; 

(c) cattle fodder, including oilcakes and othei concen¬ 
trates , 

(d) raw cotton, whether ginned oi unginned, and cotton 
seed, and 

(e) raw jute ” 


THE CONSTITUTION (FOURTH AMENDMENT) ACT, 

1955 

(27th April, 1955) 

An Act further to amend the Constitution of India 

Be it enacted by Parliament m the Sixth Year of the 
Republic of India as follows — 

1 Short title —This Act may be called The Constitution 
(Fourth Amendment) Act, 1955 


342 



Appendix I 


a .. Amendment of Art 31 —In Art 31 of the Constitution 
ioi clause (2), the following clause shall be substituted, namely — 

“( 2 ) No property shall be compulsonly acquired or requi¬ 
sitioned sav e for a public purpose and sav e by authority of a law 
which provides for compensation for the property so acquned 
oi requisitioned and either fixes the amount of the compensation 
or specifies the principles on which, and the manner m which, 
the compensation is to be deteimined and given, and no such 
law shall be called in question m any court on the ground that 
the compensation provided by that law is not adequate 

(2-A) Where a law does not provide for the transfer of 
the ow no ship oi right to possession of any property to the State 
oi to a coipoiation owned or controlled by the State, it shall not 
1)C deemed to pi ovule for the compulsory acquisition or requi¬ 
sitioning of propeit}, notwithstanding that it deprives any person 
of his property” 

3 Amendment of Art 31-A —In Art 31-A of the 
Constitution,— 

(a) for clause (1), the following clause shall be, and shall 
lie deemed always to have been, substituted, namely — 

“( 1 ) Notwithstanding anv thing contained in Art 13, no 
law f providing foi — 

fa) the acquisition by the State of any estate or of any 
riguts theieon oi the extinguishment or modification of any 
■such rights, or 

(b) the taking over of the management of any property 
"by the stale for a limited period either m the public interest oi 
in ordei to secure the proper,management of the pioperty or 

(c) the amalgamation of two or more corporations either 
In the public intei cst or in order to secure the proper manage¬ 
ment of any of the corporations, or 

(d) the extinguishment or modification of any rights of 
Tnanagiw agents, secretaries and treasurers, managing directors, 
•dircctois or manageis of coipoiations, or of any voting rights of 
shaieholders thereof, or 

(e) the extinguishment oi modification of any rights acciu- 
ing bj vntue of anj r agreement, lease or license for the purpose 
of seaichmg foi, or winning, any mineral or mineial oil, or the 
premature termination or cancellation of any such agreement, 
lease or license, 

shall be deemed to be vo>d on the ground that it is inconsistent 
with or takes away or abridges any of the rights conferred by 
Art 14, Art 19 Oi Art 31 
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Pi ovidcd that where such law is a law made by the Legis¬ 
lature of a State, the provisions of this Article shall not apply 
thereto unless such law, having been reserved for the considera¬ 
tion of the President, has received his assent" and 

(b) in clause (2)— 

(i) m sub-clause (a), after the word 'grant’ the words "and 
in the States of Madras and Travancore-Cochin, any Janmam 
right” shall be, and shall be deemed always to have been, 
inserted, and 

(n) in sub-clause (b) aftei the vvoid “tenure-holder", the 
words “raiyat, under-raiy at” shall be, and shall be deemed always 
to hav e been inserted 

4 Substitution of new Article for Art 305 —For Art 305 
of the Constitution, the follow mg Article shall be substituted, 
namely — 

“305 Saving of existing laws and laws providing for 
State monopolies —Nothing m Articles 301 and 305 shall afreet 
the provisions of any existing law except m so far as the Presi¬ 
dent may by order otherwise direct, and nothing in Article 301 
shall affect the operation of any law made before the commence¬ 
ment of the Constitution (Fourth Amendment) Act. 1955 m so 
far as it relates to, or prevent Pailiament or the Legislature of a 
State from making any law relating to, any such matter as is 
leferred to in sub-clause (n) of clause (6) of Article 19 " 

5 Amendment of the Ninth Schedule —I n the Ninth 
Schedule to the Constitution, after entry 13, the following entries 
shall be added namely — 

“14 The Bihar Displaced Persons Rehabilitation (Acqui¬ 
sition of Land) Act, 1950 (Bihat Act XXXVIII of 1950) 

15 The United Provinces Land Acquisition (Rehabilita¬ 
tion of Refugees) Act, 1948 (U P Act XXVI of 1948) 

16 The Resettlement of Displaced Persons (Land Acqui¬ 
sition) Act, 1948 (Act LX of 1948) 

17 Sections 52-A to 52-G of the Insuiance Act, 1938 (Act 
IV of 1938), as inserted by section 42 of the Insuiance (Amend¬ 
ment) Act, 1950 (Act XLVIII of 1950) 

18 The Railway Companies (Emergency Provisions) Act, 
19 d 1 (Act LI of 1951) 

19 Chapter III-A of the Industries (Development and 
Regulation) Act, 1951 (Act LX\ of 1951), as inserted by section 

a ° iam ,» (^ eve l°pment and Regulation) Amendment 

Act, 1953 (Act XXVI of 1953) 
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20 The West Bengal Land Dc\elopment and Planning 
Act, I94S (West Bengal Act XXI of 1948), as amended by West 
Bengal Act (XXIX of 1951) ” 


THE CONSTITUTION (FIFTH AMENDMENT) ACT, 

1955 

(Received the assent of the President on the 24th Decembei, 
1955 1 

An Act further to amend the Constitution of India 

Be it enacted by Parliament in the Sixth Yeai of the Republic 
of India as follows — 

1 Short title —This Act may be called The Constitution! 
(Fifth Amendment) Act, 1955 

2 Amendment of Art 3 —In Art 3 of the Constitution, 
for the proviso, the following proviso shall be substituted, 
namely — 

"Prouded that no Bill foi the purpose shall be mtioduced 
in either House of Parliament except on the i ecommendation of 
the Picsidcnt and unless, where the proposal contained in the 
Bill affects the area, boundanes or name of any of the States 
specified in Part A or Part B of the First Schedule, the Bill has 
been refeircd by the President to the Legislature of that State 
foi expressing its views thereon within such period as may be 
specified in the reference or within such further peiiocLas the 
President may allow and the period so specified oi allowed has 
expired ” 


AM EN DM ENTS OF THE SCHEDULES OF THE 
CONSTITUTION 

Amendment of the First Schedule to the Constitution by Act 
(XLVII of 1951), section 3 —In the fust paragraph of Part A 
of the First Schedule to the Constitution, under the heading 
"Terrltones of States/' after the, words "Assam Tribal Areas," 
the following words shall be inserted, namely— 

"but shall not include the territories specified in the 
Schedule to the Assam (Alteration of Boundaries) Act, 1951” 
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The Schedule (see section 2) 

The strip of ternlon measuring 32 ° 81 ' square miles lying to the 
South of Bhutan within 26 * 45 'and 27 0 Noith Latitude and 91 0 15 ' 
and 91 0 45 ' East demarcated on the West, Noith and East boundary 
p 11a s Nos go, 91 , 92 , 93 and 94 erect? d in 1930 - 31 , and on the South 
hy Doundary pillars Nos. go, gr, 92 , 93 and 9 }. erected m 1950 . 

Amendment of the First Schedule to the Constitution by Act 
(XXX of 1953), section 5 —In the First Schedule to the Consti¬ 
tution— 


(a) in Part A, entries 1 to 9 shall be renumbered as entries 
2 to 10 respectively, and before entry 2 as so lenumbered, the 
■entry “1 Andhra” shall be inserted 


(b) m Pait A, in the descuption of the territories of States— 

( 1 ) before the paragraph relating to the territory of the 
State of Assam, the following paragraph shall be inserted, namely 

“The Territoiy of the State of Andhra shall comprise the 
territories specified m sub-section ( 1 ) of section 3 of the Andhia 
State Act, 1953”, and 


1 . at en( * Ble * ast Paragraph, the following shall 

he added namely — & 

hut m the case of the State of Madras shall not include 
the territories specified in sub-section ( 1 ) of section 3 and sub¬ 
section (1) of section 4 of the Andhra State Act, 1953”, and 

fine *? m B - at the of the paragraph, containing the 
Iddednamely - TemtorKS Stetes - «« follotvmg shall be 

the tern.ntT‘^ C C !f ° f ‘P S ‘ a ‘ e ° f M >’ SOre sha » also COmp.ise 
siltc Ac°, 1953 ’' ficd ” sub ‘ s<ict!on (!) °f section 4 of the Andhra 


Act ■fXXX I1 l)f n io?b the !' ourt l 1 Schedule to the Constitution tr 
ConsSS,- 1953) ’ MCtI ° n 7 - 1 " the Fo " rth Schedule to th 

Rut A of't n he h F.S b Sche'dnfe a l! re ’ at ’" g *° StatCS spcc,ficd ” 

rcspcctndy" 1 ” 05 1 9 S, ' a " b ° renum bered as entries 2 to II 

- ( " ) 12”°s r han bT inserted renUmbered > the “try “1 Andhrl 
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(m) in column 2, for the figures ‘27’ and ‘145’ the figures 
'‘18’ and ‘148’ shall respective!} be substituted, 

(b) at the end of the Table of Seats, for the figures ‘204’ 
the figures ‘207' shall be substituted 

Amendment of the Fourth Schedule to the Constitution by 
Act (XXXII of 1954), section 6 —In the Fourth Schedule to 
the Constitution, in the Table of Seats relating to the representa- 
lives of States specified in Part C of the First Schedule— 

(i) for entries 4 and 5, the entry “4, Himachal Piadesh 
. I” shall be substituted, and 

( n) entries 6 to 19 shall be renumbered as entries 5 to 9 
respectively 

Amendment of the First Schedule to the Constitution by Act 
(XXXVI pi 1954), section 4 —In the First Schedule to the 
Constitution m Part A, in the description of the territories of 
States, m the last paragraph after the words “as if they formed 
part of that province,” the following shall be inserted, namely — 

“and m the case of the State of the West Bengal shall also 
comprise the territory of Chandernagore as defined in clause (c) 
of section 2 of the Chandernagore Merger Act, 1954 ” 


STATES REORGANISATION BILL 

A Bill to provide for the reorganisation of the States of India 
•and for matters connected therewith 

Be it enacted by Parliament in the Seventh Yeai of the 
Republic of India as follows — 

PART I 
Preliminary 

1 This Act may be called The States Reorganisation Act, 

1956 

2 In this Act, unless the context otherwise requires,— 
ta) “appointed day” means the 1st day of October, 1956, 

(b) “Article” means an Article of the Constitution, 

(c) “assembly constituency”, “council constituenc} r ” and 
•“parliamentary constituency” have the same meaning as in the 
Representation of the People Act, 1950, 
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(d) “corresponding new State” means, m relation to the 
existing State of Madhya Pradesh, Mysoie. Punjab or Rajasthan, 
the new State with the same name, and in relation to existing 
State of Travancore-Cochin, the new State of Kerala; 

(e) “corresponding State” means in relation to the new 
State of Madhya Pradesh. Mjsore, Punjab or Rajasthan, the 
existing State with the same name, in relation to the new States 
of Gujarat or Maharashtra, the existing State of Bombay, and xu 
relation to the new State of Keiala, the existing State of Travan¬ 
core-Cochin, 


(f) “Election Commission ’ means the Election Commis¬ 
sion appointed by the President under Article 324, 

fg) “existing State” means a State specified m the First 
Schedule to the Constitution at the commencement of this Act, 

(h) ‘ law” includes anj enactment, ordinance, regulation,, 
order, b} r e--law, rule, scheme, notification 01 other instrument hav- 

mg the force of law in the whole 01 in anv part of the territory 
of India, 

of Part *11 nCW rneans a Stale formed by the piovisions 

Gazette^ “ not,fied order ” means an oxdei published m the Official 

of an rat '°”' \ n ielahon to the successor States- 

l n . il means f such rat3 ° a s the Central Government 

SSL of S lit 1 °/ T C ! iy t0 be the ratl ° m whlch the popu- 
distnbuted + P , itn "W at€ as ascertained at the last census is 
distributed tei i itorially among the seieral successor States bv 
Mrtue of the piovisions of Part II, 5U ccessoi Mates by 


Act, 


( l ) “pi escribed” means prescribed by rules made undei this 

(m) pnncipal successor rn.ca.ns 

^ladras'VunubT’L^Jl 16 Slate of Ma dhya Piadesh, 

iras, run jab oi Rajasthan, the State with the same name, and 

bad Madhya 61 ^!?" ? the , exi i. t,n & States of Bombay, Hydera- 

ore tile appointed day is a member of that House; 
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(o) “successor State”, in relation to an existing State, 
means any State to which the whole or any part of the territories 
of that existing State is transferred by the provisions of Part II, 
and includes— 

( I ) m relation to the existing State of Madras, also that 
State as territorially altered by the said provisions, and 

( II ) in relation to the existing State of Bombay or Madias 
a part of whose teiritories becomes a Union territory, also the 
Union, 

(p) “transferied territory” means any territory trans- 
feired from an existing State to another existing State or to a 
new State by the provisions of Part II; 

(q) “treasury” includes a sub-treasuiy, and 

(r) any reference to a district, taluk, tehsil or other teiri- 
■torial division of a State shall be constiued as a refeience to the 
area comprised within that territorial division on the 1st day of 
March, 1956. 


PART II 

FORMATION OF NEW STATES 
Territorial Changes 

3 (1) As from the appointed day, there shall be added to 
the State of Andhra the territories comprised m— 

(a) the districts of Hyderabad, Medak, Nizamabad. Adila- 
bad, Kanmnagar, Warangal, Khammam, Nalgonda and Mahbub- 
nagar, 

(b) Alampur and Gadwal taluks of Raichur district, 

(c) Kodangal and Tandur taluks of Gulbarga district, and 

(d) Narayankhed and Zahirabad taluks of Bidar district, 
and thereupon the said territories shall cease to form part of the 
existing State of Hyderabad and the State of Andhia shall be 
known as the State of Andhra-Telangana 

(2) The territories referred to in clauses (b) and (c) of 
sub-section (1) shall be included m, and become part of, Mahbub- 
nagar district and the territories referred to in clause (d) of sub¬ 
section (1) shall be included m, and become part of, Medak dis¬ 
trict, m the State of Andhra-Telangana 

Transfer of T -C Taluks to Madras 

4 As from the appointed day, there shall be added to the 
State of Madras the territories comprised m the Agastheeswaram r 
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Tho\ ala, Kalkulam and Vilavancode taluks of Trivandrum district 
and the Snencottah taluk (excluding Puhyara Hill pakuthy) of 
Quilon distnct, and thereupon the said territories— 

(a) shall cease to form part of the existing State of Tra- 
\ aucore-Cochm, and 

(b) shall be included m, and become part of Tirunelvelt 
district m the State of Madras 


5 (1) As fi om the appointed day, there shall be formed a 

new State to be known as the State of Kerala comprising the 
following territories, namely — 

(a) the territories of the existing State of Travancore- 
Coc'rii, excluding the territories transferred to the State of Madras 
b\ sect.on 4 and 

(b) the terntoiies comprised in— 

0) Malabar district, excludumg the, islands of Laccadive: 
ami Minicoy, and 

(n) Kasaragod taluk ot South Kanara district, and there¬ 
upon the said territories shall cease to form part of the States 
of Ti avancore-Cochm and Madras, respectively 

(2) The territories specified m clause (b) of sub-section 
(I) shall form a sepaiate district to be known as Malabar district 
m the State of Kerala 


6 As from the appointed day, fhe Laccadive, Minicoy and 
Amman i Islands shall cease to form part of the State of Madras 
and shall become a Union territory 

^ (L As from the appointed day, there shall be formed 
a new State to be known as the State of Mysore comprising the 
lollowmg ten hones, namely — 

fa) the territories of the existing State of Mysore, 

Dharvir^f R Um dlS j” Ct except Chanc1 &ad taluk and Bijapur, 
Dharvar and Kanara districts, m the existing State of Bombay,' 

Ra,chur C ,I,S « A? eXCep ‘ Kodangal and Tandnr taluks, 

1, « , except Alampur and Gadwal taluks anrt BMar 

Bhalki, Humnabad and Santpur (Aurad 1 ! 

"> the existing State of Hyderabad?’ U ° f B,dar d,stnct ' 

Amindm Islands, anTLl kgTtUUof CcfmhT 0 '* , talu t and 
the State of Madras, and g ‘ ' k , Co,mbatore district, -in 

upon the 'sa^Tmtones' shaTcrae? ° f Coorg ’ and ther ?: 

existing States of Mysore Bnmh tt the said 

Coc-g, respectively. yS ° re ' Bombay ’ Hyderabad, Madras and 
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(2) The territories comprised in the existing State of Coorg. 
shall form a separate district to be known as Coorg district, the- 
said taluks of Bidar, Bhalki, Humnabad and Santpur (Aurad) 
shall be included in, and become part of, Gulbarga district, and _ 
the said Kollegal taluk shall be included in and become part of 
Mandya district, m the new State of Mysore 

Bombay to become Union Territory 

8 As fiom the appointed day, the territory comprised in— 

(a) Greater Bombay district, 

(b) Borivli taluka of Thana district, except the villages or 
Bhayandai, Dongn, Ghod Bunder, Kashi, Maroshi, Mire, Rai 
Murdhe and Uttan, and 

(c) the villages of Kopan, Mulund, Nahur and Turmbhe 
in Thana taluka of Thana district, shall cease to form part of the 
existing State of Bombay, and shall become a Union territory 

9 (1) As from the appointed day, theie shall be formed a 
new State to be known as the State of Maharashtra comprising 
the following territories, namely — 

(a) Thana district except the portions specified in clauses 

(b) and (c) of section 8, West Khandesh, East Khandesh, Nasik, 
Dangs, Ahmednagai/ Sliolapur, South Satara, North Satara, 
Kolhapui, Ratnagm, Kolaba and Poona districts and Chandgad’ 
taluk of Belgaum district, in the existing State of Bombay, 

(b) Osmanabad, Blm, Aurangabad, Parbhani, and Nanded 
districts and Ahmadpur, Nilanga and Udgir taluks of Bidar dis- 
tiict, m the existing Stale of Hyderabad, and 

(c) Buldana, Akola Amravati, Yeotmal, Wardha, Nagpui, 
Bhandara and Chanda distiicts in the existing State of Madhya 
Pradesh, and thereupon the said territories shall cease to form part- 
of the existing States of Bombay, Hyderabad and Madhya Pradesh, 

i espectively f 

(2) The said Chandgad taluka shall be included m, and 
become part of Kolhapur district and the said Ahmadpur, Nilanga 
and Udgir taluks shall be included in, and become part of Osma¬ 
nabad distuct. in the State of Maharashtra 

l T< 

10 (1) As from the appointed day, there shall be formed 
a new State to be known as the State of Gujarat comprising the 
following territories, namely — 

fa) Banaskantha district except Abu Road, taluka, and 
Amreli, Mehsana, Sabarkantha, Ahmedabad. Kaira, Panchmahals _ 
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"Baroda, Broach and Surat districts, m the existing State of 
Bombay; 

(b) the teiritones of the existing State of Sauiashtia, and 

(c) the teintones of the existing State of Kutch, and 
thereupon the said territories shall cease to form part of the 
existing Stales of Bombay, Saurashtra and Kutch. respectively 

(2) The teiritory comprised in the existing State of Kutch 
shall form a sepaiate district to be known as Kutch district 

New Madhya Pradesh 

11 (1) As from the appointed day, there shall be formed 
a new State to be known as the State of Madhya Pradesh compri¬ 
sing the following territories, namely 

(a) the territories of the existing State of Madhya Pradesh, 
except the districts mentioned in clause (c) of subsection (1) 
of section 9, 

(b) the territories of the existing State of Madina Bharat, 
except Suuel tappa of Bhanupura tahsd of Mandsaur district, 

(c) Sironj-sub-dmsion of Kotah district m the existing 
State of Rajasthan, 

Cd) the territones of the existing State of Bhopal, and 

(e) the territories of the existing State of Vindhja 
Pradesh, and thereupon the said territories shall cease to form 
part of the existing States of Madhya Pradesh, Madhya Bharat, 
Rajasthan, Bhopal and Vmdhya Pradesh, respectively 

(2) The said Sironj sub-division shall be included in, and 
become part of, Bhilsa district in the new State of Madhya 
Pradesh 

12 (1) As from the appointed day, there shall be foimed 
-a new State to be known as the State of Rajasthan comprising 
the following territories, namely — 

(a) the territories of the existing State of Rajasthan, 
'except Sironj sub-division of Kotah district, 

(b) the territories of the existing State of Ajmei, i 

(c) Abu Road taluka of Banaskanfha district m the exist¬ 
ing State of Bombay, and 

(d) Sunel tappa of Bhanpura tahsil of Mandsaur district 
in the existing State of Madhya Bharat, and thereupon the said 
- territories shall cease to form part of the said States of Rajasthan, 
Ajmer, Bombay and Madhya Bharat, respectively 
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(2) The territories comprised in the existing State of 
Ajmer shall form a separate district to be known as Ajmer dis¬ 
trict and the territories referred to m clauses (c) and (d) of 
sub-section (1) shall be included in, and become part of, Siroln 
..and Jhalawar districts, respectively, m the new State of 
Rajasthan 

13 As from the appointed day, there shall be formed a new 
State to be known as the State of Punjab comprising the follow¬ 
ing territories, namely — 

(a) the territories of the existing State of Punjab, and 

(b) the territories of the existing State of Patiala and East 
Punjab States Union, 

and thereupon the said territories shall cease to form part of the 
said existing States of Punjab and Patiala and East Punjab 
States Union, respectively 

14 Nothing m the foregoing provisions of this Part shall 
be deemed to affect the Power of a State Government to alter 
after the appointed day the name, extent and boundaries of any 
district or division m the State 

PART III 
ZONAL DIVISION 
Function of Advisory Councils. 

15 As from the appointed day, there shall be a Zonal 
Council for each of the following five zones, namely — 

(a) the Northern Zone comprising the States of Punjab 
Rajasthan and Jammu and Kashmir and the Union territories of 
Delhi and Himachal Pradesh, 

(b) the Central Zone, comprising the States of Uttar 
Pradesh and Madhya Pradesh, 

I i' ! 

(c) the Eastern Zone, comprising the States of Bihar, 
West Bengal. Orissa and Assam, and the Union territories of 
Manipur and Tripura, 

(d) the Western Zone, comprising the States of Maha¬ 
rashtra and Gujarat and the Union territory of Bombay, and 

(e) the Southern Zone, comprising the States of Andhra- 
.Telangana, Madras, Mysoie and Kerala 

16 (1) The Zonal Council for 1 each Zone shall consist of 
the following members,-namely"'— 

(a) a Union Minister to be nommafed by the President; 


23 
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(b) the Chief Munster of each of the States included m the 
jzone and two other Ministers of each such State to be nominated 
by the Governor, 

(c) where any Union tciritory is included in the zone, one 
,member from each such territory to be nominated by the 

President, 

(d) in the case of the Eastern Zone, the peison for the 
time being holding the office of the Adviser to the Goieinor of 
Assam for Tribal Areas 

(2) The Union Minister nominated under clause (a) of 
sub-section (1) to a Zonal Council shall be its Chairman 

(3) The Chief Ministers of the States included in each zone 
shall act as Vice-Chairman of the Zonal Council for that zone 
by rotation, each holding office for a period of one year at a 
'time 


Advisers 

(4) The Zonal Council for each zone shall have the follow¬ 
ing persons as Advisers to assist the council m the performance 
of its duties, namely — 

(a) one person nominated the Planning Commission, 

(b) the persons for the tune being holding the offices of 
‘Chief Secretaries m the States included in the zone, and 

(c) the persons for the time being holding the offices of 
Development Commissioners in the States included m the zone 

(5) Every adviser to a Zonal Council shall have the right 
-to take part in the discussions of the Council or of any Committee 
thereof of which he may be named a member but shall not have 
a right to vote at a meeting of the Council or of any such Com¬ 
mittee 

17 (1) Each Zonal Council shall meet at such time as the 

Chairman of the Council may appoint m this behalf and shall, 
subject to the other provisions of this section, observe such rules 
of procedure m regard to transaction of business at its meetings 
-as it may with the approval of the Central Government lay down 
from time to time 

(2) The Zonal Council for each zone shall, unless other¬ 
wise determined by it, meet in the States included m that zone 
by rotation 

(3) The Chairman or in his absence the Vice-Chairman or 
in the absence of both the Chairman and the Vice-Chairman, any 
other Member chosen by the -members present from amongst 
•themselves shall preside at a meeting of the Gouncil. - 
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(4) All questions at a meeting of a Zonal Council shall be 
•decided by a majority of votes of the Members piesent and m 
the case of an equality of votes, the Chairman or m his absence 
any other person presiding shall have a second or casting vote. 

(5) The proceedings of ever}' meeting of a Zonal Council 
.shall be forwarded to the Central Government and also to each 
State Government concerned 

IS (1) A Zonal Council may from time to time by resolu¬ 
tion passed at a meeting appoint Committees of its members and 
Advisei s foi performing such functions as may be specified m 
the resolution and may associate with any such Committee, such 
Ministers either for the Union or for the States and such officers 
.-serving either in connection with the affairs of the Union or of 
"the States as may be nominated m that behalf by the Council 

(2) A person associated with a Committee of a Zonal 
■Council under sub section (1) shall have the right to take part 
m the discussions of the Committee, but shall not have a right 
"to vote at a meeting thereof 

(3) A Committee appointed under sub-section (1) shall 
•observe such rules of procedure m regard to transaction of busi- 
-ness at its meetings as the Zonal Council may, with the approval 
■of the Central Government, lay down from time to time 

19 (1) Each Zonal Council shall have a secretarial staff 
■consisting of a Secretary, a Joint Secretary and such other officeis 
-as the Chairman may consider necessary to appoint 

(2) The Chief Secretaries of the States represented m 
such Council shall each be the Secretary of the Council by rota¬ 
tion and hold office for a period of one year at a time 

(3) The Joint Secretary of the Council shall be chosen 
-from amongst officers not in the service of any of the States re- 
-presented by the Council and shall be appointed by the Chairman 

20 (1) The office of the Zonal Council for each zone shall 

"be located at such place within the zone as may be determined 
by the Council 

(2) The administrative expenses of the said office, includ¬ 
ing the salaries and allowances payable to or m respect of mem¬ 
bers of the secretarial staff of the Council other than the Secre¬ 
tary, shall be borne by the Central Government out of monies 
-provided by Parliament for the purpose 

21 (1) Each Zonal Council shall be an advisory body and 

-may discuss any matter in which some or all of the States re- 
-presented in that Council, or the Union and one or more of the 
‘States represented m that Council, have a common interest and 
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achise the Central Go\ ernment and the Government of each' 
State concerned as to the action to be taken on any such matter, 

(2) In particular, and without prejudice to the generality 
of the pioMSions of sub-section (1), a Zonal Council may discuss, 
and make 1 ecommendations with regard to,— 

(a) any matter connected with, or arising out of, the re- 
01 gamsation of the States under this Act, such as bolder disputes, 
linguistic minoi hies and inter-State transport, 

(b) any matter concerning economic planning, and 

(c) all matters of common interest and benefit to the 
people m the field of social planning 

PART IV 

REPRESENTATION IN LEGISLATURES 
Council of States 

22 (1) Such six of the eleven sitting members representing 

the State of Hyderabad as the Chairman shall by order specify 
shah, as from the appointed day, be deemed to have been duly 
elected to fill six of the eighteen seats allotted to the State of 
Andhra-T elengana 

(2) Such six of the seventeen sitting members representing 
the State of Bombay as the Chairman shall by order specify and 
the fi\ e sitting -members representing the States of Saurashtra 
and Kutcli shall, as from the appointed day, be deemed to have- 
been duly elected to fill the eleven seats allotted to the State of 
Gujarat 

(3) The six .sitting members representing the State of 
Tia\ancore-Cochm and such one of the eighteen sitting membeiff 
representing the State of Madras as the Chairman shall by order 
specify shall, as from the appointed day, be deemed to have been 
duly elected to fill seven of the nine seats allotted to the State of 
Kerala 

(4) The eleven sitting members representing the States of 
Bhopal, Madhya Bharat and Vmdhya Pradesh and such five of 
the tv elve sitting members representing the State of Madhya 
Pradesh as the Chairman .shall by order specify' - shall, as from the 
appointed day, be deemed to have been duly elected to fill the 
sixteen seats allotted to the new State of Madhya Pradesh 

« Such seven of the twelve sitting members represent¬ 

ing the State of.Madhya Pradesh, such seven of the seventeen 
fitting members representing the State of Bombay 7- , and suclu. 
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three of the eleven sitting members representing the State of 
Hyderabad, as the Chairman shall by order specify shall, as from 
the appointed day, be deemed to have been duly elected to fill 
the seventeen seats allotted to the State of Maharashtra 

(■6) The six sitting members representing the State of 
Mysore, and such two of the seventeen sitting members repre¬ 
senting the State of Bombay and such two of the eleven sitting 
•members representing the State of Hyderabad, as the Chairman 
shall by order specify shall, as from the appointed day, be deem- 
-ed to have been duly elected to fill ten of the twelve seats allotted 
to the new State of Mjsore 

(7) The eleven sitting members representing the existing 

States of Punjab apd Patiala and East Punjab States Union shall, 

as from the appointed day, be deemed to have been duly elected 

to fill the eleven seats allotted to the new State of Punjab 

* 

(8) The nine sitting members representing the State of 
Rajasthan and the sitting member representing the States of 
Ajmer and Coorg shall, as from the appointed day, be deemed to 
have been duly elected to fill the ten seats allotted to the new 
State of Rajasthan 

(9) Such two of the seventeen sitting members repiesent- 
ing the State of Bombay as the Chairman shall by order specify 
shall, as from the appointed day, be deemed to have been duly 
elected to fill two of the three seats allotted to the Union terutoiy 
of Bombay 

(10) The sitting member representing the State of Delhi 
shall, as from the appointed day, be deemed to have been duly 
elected to fill one of the two seats allotted to the Union temtoiy 
of Delhi 

(11) The sitting member representing the-State of Hima¬ 
chal Piacsli shall, as from the appointed day, be deemed to have 
been duly elected to fill the seat allotted to the Union teintory 
of Himachal Pradesh 

(12) The sitting member representing the States of Mani¬ 
pur and Tripura shall, as from the appointed day, be deeemed 
to have been duly elected to fill the seat allotted to the Union 
territory of Tripura 

(13) In this section, "Chairman” means the Chairman of 
the Council of States 

23 As soon as may be after the appointed day, bye-elec- 
tions shall be held to fill the vacancies existing "bn the appointed 
day m the seats allotted to the States of Assam, Bihar, Kerala, 
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Mjsore, Orissa, Uttai Pitidesb ami WtM Bengal and to 
Union territories of Bombay, Delhi and Mauiput. 

24 In order that, as nenrb as inn> be, one-thud of the 
membeis may retire on the 2nd April. 195ft, and on the < xpiia tton 
of e\ery second jear thcicaftci, the President shall, after con* 
sultation with the Election Commission, make by order such 
piovisions as he thinks fit m repaid to the term of oflkc of the 
members elected under section 23 and such modifications ns be¬ 
thinks fit in the terms of office of any of the sitting members 

The House of the People. 

25 Nothing m Part II shall be deemed to affect the cons¬ 
titution or duration of the existing House of the People or the? 
extent of the constituency of any sitting met/ber of that House. 

Legislative Assemblies 

26 (1) Where by virtue of the provisions of Part II the 
whole area of any Assembly constituency in an existing State is 
tiansferred to any other existing State or becomes part of a new 
State,— 

(a) that area shall, as from the appointed da>, be deemed 
to form a constituency provided bv law for the purpose of elec¬ 
tions to the Legislatne Assembly of such othci existing State or 
of such ncyv State, as the case may be; and 

(b) the sitting member representing that constituency 
shall, as from the appomted day, be deemed to have been elected 
to the said Legislative Assembl} by that constituency and shall 
cease to be a member of the Legislate e Assembly of which he was 
a member immediately before that day 

(2) The provisions of the First Schedule shall apply in 
relation to the sitting members representing the Assembly consti¬ 
tuencies specified therein, parts of which arc by virtue of the 
provisions of Part II transferred from an existing State to another 
existing State oi to a new State 

(3) The members of the electoral college for Kutch con¬ 
stituted under section 27-A of the Representation of the People 
Act, 1950, shall, as soon as may be after the commencement of 
this Act elect five persons from among themselves m accordance 
with the system of proportional representation by means of the 
single transferable vote and in such manner as may be prescribed, 
and the persons so elected shall, as from the appomted day, be 
deemed to have been elected to the Legislative Assembly of 
Gujarat by a constituency comprising the whole of Kutch district. 
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Representation of Anglo-Indians. 

(4) The sitting members nominated under article 333 to 
represent the Anglo-Indian community in the Legislative Assem¬ 
blies of Madhya Pradesh, Mysore and Travancore-Cochin shall, 
as fiom the appointed day, cease to be members of those Assem¬ 
blies and shall be deemed to have been nominated under the said, 
article by the respective Governors to the Legislative Assemblies 
of the corresponding new States. 

27 When a general election is next held in the State of 
Andhra-Telangana for electing members to the House of the 
People, elections shall also be held to fill the seats allotted to 
the Assembly constituencies into which the transferred territory 
in that State is divided in the order referred to 
in sub-section (2) of section 44. as if those seats 
had become vacant, and as from the date appointed under the 
Representation of the People Act, 1951 as the date before which 
the said elections shall be completed, all the persons who. hav¬ 
ing been sitting members of the Legislative Assembly of Hydera¬ 
bad, become on the appointed day members of the Legislative 
Assembly of Andhra-Telangana under sub-section (1) or sub¬ 
section (2) of section 26 of this Act shall cease to be such mem¬ 
bers 

28 (1) The period of five years referred to in clause (1) of 
article 1/2 shall— 

(a) in the case of Legislative Assembly of each new State 
except Kerala, as constituted by the provisions of section 26, be 
deemed to have commenced on the date on which it actually com¬ 
menced in the case of the Legislative Assembly of the corres¬ 
ponding State, and 

(b) in the case of the Legislative Assembly of Kerala, be 
deemed to have commenced on the date on which it actually com¬ 
menced in the case of the Legislative Assembly of Madras 

(2) The changes m the composition of the Legislative As¬ 
semblies of Andhra-Telangana and Madras whether under sec¬ 
tion 26 or under section 27, shall not affect their durations as 
provided m clause (1) of article 172 

Speakers 

29 (1) The persons who immediately before the appointed 
day are the Speakers and the Deputy Speakers of the Legislative 
Assemblies of the existing States of Travancore-Coclnn, Mysore, 
Madhya Pradesh, Rajasthan and Punjab shall, as from that day, 
be deemed to have been chosen under article 178 as the Speakers 
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and Deputy Speaker?, respectively of the Legislative Assemblies 
of the corresponding new States 

(2) The persons who, immediately before the appointed 
day, are the Speakers of the Legislative Assemblies of the exist¬ 
ing States of Bomba} and Saurashtra shall, as from_th.it d iv, be 
deemed to have been chosen under article 178 as the Speakers 
of the Legislative Assemblies of Maharashtra and Gujarat, res¬ 
pectively 

30 Until rules are made under clause (1) of article 208 
by the Legislative Assembly of a new State, the rules ns to pro¬ 
cedure and conduct of business m force immediately before the 
appointed day with respect to the Legislatne Assembh of the 
conespondmg State shall have effect in relation to the Legis¬ 
lative Assembly of the new State subject to such modifications and 
adaptations as may be made therein by the Speaker 

Legislative Council 

31 (1) As from such date as the President may In order 
appoint, there shall be a Legislative Council for the new State 
of Madhya Pradesh 

(2) In the said Council there shall be 72 seats of which— 

(a) the numbers to be filled b} persons elected by the 
electorates referred to in sub-clauses (a), (b) and (c) of clause 

(3) of article 171 shall be 24, 6 and 6 respectively, 

(b) the number to be filled by persons elected by the 
members of the Legislative Assembly in accordance with the pro¬ 
visions of sub-clause (d) of the said clause shall be 24, and 

(c) the number to be filled by persons nominated by the 
Governor in accordance with the provisions of sub-clause (e) of 
that clause shall be 12 

(3) As soon as may be after the commencement of this 
Act, the President, after consultation with the Election Commis¬ 
sion, shall by order determine— 

(a) the constituencies into which the said new State shall 
be divided for the purpose of elections to the Council under each 
of the sub-clauses (a), (b) and (c) of clause (3) of article 171; 

(b) the extent of each constituency; and 

(c) the number of seats allotted to each constituency 

(4) As soon as may be after the appointed day, steps shall 
be taken to constitute the said Council m accordance with the 
provisions of this section and the provisions of the Representa- 
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Don of the People Act, 1950, and the Representation of the People 
Act. 1951: 

Provided that the election referred to in clause (b) of sub¬ 
jection (2) shall be held only after the general election to the 
Legislative Assembly of the new State of Madhya Pradesh has 
been held. 


Madras Council 

32 (1) In the Legislative Council of Madras, as from the 

appointed day, there shall be 48 seats of which— 

(a) the numbers to be filled by persons elected by the 
electorates referred to m sub-clauses (a), (b) and (c) of clause 
(3) of article 171 shall be 16, 4 and 4 respectively; 

(b) the number to be'filled by persons elected by the 
members of the Legislative Assembly m’ accordance with the pro¬ 
visions of sub-clause (d) of the said clause shall be 16, and 

(c) the number to be filled by persons nominated by the 
Governor m accordance with the provisions of sub-clause (e) of 
that clause shall be 8 

(2) As from the appointed day, the Delimitation of Council 
■Constituencies (Madras) Order, 1951 shall have effect subject to 
the modifications directed by the Second Schedule, and in the 
said Order,— 

(a) any reference to the State of Madras shall be construed 
-as including the territory added to that State by section 4 and 
as excluding the territory winch ceases to be part of that State 
by virtue of section 5, section 6 or section 7. 

(b) any reference to Tirunelveh district shall be construed 
as including the territory added to that district by section 4, and 

(c) any reference to Coimbatore district shall be construed 
as excluding KoIIegal taluk 

(3) The two sitting members of the said Council repre¬ 
senting the West Coast (Local Authorities) Constituency and 
such two of the six sitting members representing the Madras 
(Graduates) Constituency,_and such two of the eighteen sitting 
-members elected by the members of the Legislative Assembly, as 
the Chairman of the said Council shall by order specify shall, on 
'the appointed day, cease to be members of the said Council 

(4) If, immediately before the appointed day, the total 
number of sitting members nominated by the Governor is nine, 
•such one of them as the Governor shall by order specify shall, 
on the appointed day, cease to be a member of the said Council 
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(5) Save as provided by sub-section (3), every sitting- 
member of the said Council representing a council constituency the. 
extent of which is altered by virtue of sub-section (2) shall, as 
from the appointed day, be deemed to have been elected to the 
said Council by that constituency as so altered 

(6) As soon as may be after the appointed day, bye- 
elections shall be held in all the local authorities constituencies to 
fill the vacancies existing on that day m the said Council 

(7) In order that, as nearly as may be, one-third of the 
members of the said Council may retire on the 20th April, 1958, 
and on the expiration of every second year thereafter, the Gover¬ 
nor shall, after consultation with the Election Commission, make 
by order such provisions as he thinks fit m regard to the terms 
of office of the members elected under sub-section (6) and such 
modifications as he thinks fit in the terms of office of any of 
the sitting members 


Council for new Mysore State 

33 (1) As from the appointed day there shall be a Legislative 

Council for the new State of Mysore 

(2) Until the said Council has been reconstituted in accord¬ 
ance with the provisions of^ sub-sections (3) and (4) of this 
section and summoned to meet for the first time thp said Council 
shall consist of— 

(a) all the sitting members of the Legislative Council of 
the existing State of Mysore, and 

(b) 29 members to represent the territories specified in 
clauses (b), (c), (d) and (e) of sub-section 4) of section 7 who- 
shall be chosen m such manner as may be prescribed 

(3) After such reconstitution as aforesaid, there shall be 
60 seats m^the said Council of which— 

(a) the numbers fo be filled by persons elected by the 
electorates referred to in sub-clauses (a), (b) and (c) of clause 
(3) of article 171 shall be 20, 5 and 5 respectively; 

(b) the number to be filled by persons elected by the 
members of the Legislative Assembly in accordance with the pro¬ 
visions of sub-clause (d) of the said clause shall be 20; and* 

(c) the number to be filled by persons nominated by the 
Governor m accordance with the provisions of sub-clause (e) of 
that clause shall be 10 
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(4) The provisions of sub sections (3) and (4) of sections 
31 shall apply m relation to the said Council as they apply m 
relation to the Legislative Council foi the new State of Madhya. 
Pradesh 

34 (1) As from the appointed day there shall be a Legis¬ 
lative Council for the new State of Punjab 

(2) Until the said Council has been reconstituted m accord¬ 
ance with the provisions of sub-sections (3) and (4) of this sec¬ 
tion and of any other law for the time being in force and has been 
summoned to meet for the first time, the said Council shall con¬ 
sist of— 

(a) all the sitting members of the Legislative Council of 
the existing State of Punjab. 

(b) eleven persons to be elected in such manner as may 
be prescribed by the members of the Legislative Assembly of the 
existing State of Patiala and East Punjab States Union from 
amongst persons who are not members of that Assembly 

(3) After such reconstitution as aforesaid, there shall be 
48 seats m the said Council of which— 

(a) the numbers to be filled by persons elected by the 
electorates referred to in sub-clauses (a), (b) and (c) of clause 
(3) of article 171 shall be 16, 4 and 4 respectively, 

(b) the number to be filled by persons elected by the 
members of the Legislative Assembly in accordance with the 
provisions of sub-clause (d) of the said clause shall be 16, and 1 

(c) the number to be filled by persons nominated by the 
Governor m accordance with the provisions of sub-clause (e) of 
that clause shall be 8 

(4) The provisions of sub-sections (3) and (4) of section 
31 shall apply in relation to the said Council as they apply in 
relation to the Legislative Council for the new State of Madhya 
Pradesh 

35 The persons who immediately before the appointed day 
arc the Chairmen and Deputy Chairmen of the Legislative Coun¬ 
cils of the existing States of Mysore and Punjab shall as from 
that day, be deemed to have been chosen under article 182 as 
the Chairman and Deputy Chairmen, respectiiely, of the Legis¬ 
lative Councils of the corresponding new States 

36 Until rules are made under clause (1) of article 208 
by the Legislative Council of the new State of Mysore or Punjab, 
the lules as to procedure and conduct of business in force lm- 
meditelj'’ before the appointed day with respect to the Legislatne 
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Camcil of the co* responding- State shall have effect m relation 
to the Legislative Council of the new State subject to such modi¬ 
fications and adaptations as may be made therein by the Chair¬ 
man 


DELIMITATION OF CONSTITUENCIES, 
Appointment of Commission, 

37 The number of seats in the House of the People allotted 
to each of the States (including the States which on the appointed 
day become Union territories) and the number of seats assigned 
to the Legislative Assembl 3 r of each State other than Jammu and 
Kashmir by order of the Delimitation Commission under the 
Delimitation Commission Act, 1952, (hereinafter m this part -re¬ 
fer red to as “the former Commission” and “the former Act”, 
respectively) shall he modified as shown m the Third Schedule 

38 As soon as may be after the commencement of this Act, 
the President shall by order make such modifications m the 
Constitution (Scheduled Castes) Order. 1950, the Constitution 
(Scheduled Castes) (Part C States) Order, 1951, the Constitu¬ 
tion (Scheduled Tribes) Order, 195 0 and the Constitution (Sche¬ 
duled Tribes) (Part C States) Order, 1951, as he thinks fit hav¬ 
ing regard to the territorial changes and formation of new States 
under the provisions of Part II 

39 (1) After the said Orders have been so modified, the 
-population as at the last census of the scheduled castes and of 
the scheduled tribes m each State and in each Union territory 
(including m relation to Assam the population of the scheduled 
tribes m that State excluding the tribal areas and the population 
in eacli autonomous district tbeieof) shall be ascertained or esti¬ 
mated by the census authority m such manner as may prescribed 
and shall be notified by that authority m the Gazette of India 

(2) The population figures so notified shall be taken to be 
the relevant population figures as ascertained at the last census 
and shall supersede any figures previously published 

40 (1) As soon as may be after the commencement of this 

Act, the Central Go\ernment shall constitute a Commission to be 
called the Delimitation Commission which shall consist of three 
•members as follows — 

(a) tv o members each of whom shall be a person who is, 
or has been, a Judge of the Supreme Court or of a High Court, 
-to be appointed by the Central Government, and 

(b) the Chief Election Commissioner, cx officio 
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(2) The Central Government shall nominate one of the- 
membeis appointed under clause (a) of sub-section (1) to be 
the Chan man of the Commission 

Work of New Body 

41 It shall be the duty of the Commission— 

(a) to determine on the basis of the population figures- 
notified under section 39 the number of seats, if 
any, to be reset ved for the scheduled castes ana 
the scheduled tribes of each State m the House of the People 
and m the Legislative Assembly of the State, having regaid to 
the relevant pro-visions of the Constitution and of this Act, 

(b) to determine the parliamentary and assembly consti¬ 
tuencies into which each new State shall be divided, the extent 
of, and the number of seats to be allotted to each such consti¬ 
tuency, and the number of seats if any, to be reserved for the 
scheduled castes and the scheduled tubes of the State m each 
such constituency, and 

(c) to revise or cancel any of the orders of the former 
Commission made under section 8 of the former Act so as to 
provide, having regard to the provisions of the Constitution and 
of this Act, for a proper delimitation of all parliamentary consti¬ 
tuencies, including those comprised in the Union territones, and 
of all assembly constituencies. 

42 (1) For the purpose of assisting the Commission in the 
performance of its functions under clause (b) of section 41, the 
Commission shall associate with itself m respect of each new 
Stale such five persons as the Central Government shall by order 
specify, being persons—, 

(a) who were associate membeis nominated under section 
5 of the formei Act and are members either of the House of the 
People oi of a State Legislative Assembly, or 

(b) who are membeis of the Legislative Assembly of 
Patiala and East Punjab States Union or of Travancore-Cochm 

(2) None of the associate members shall have a right to 
vote or to sign any decision of the Commission 

43 If owing to death or resignation the office of the Chair¬ 
man or of a member oivof an associate, .member falls vacant, it 
shall be filled as soon as may be practicable by the Central 
Government in accordance 'With the provisions of section 40 or, 
as the case may be, of section 42 

r * 

44 (I) The provisions of section 7 of the former Act shall 
apply m relation to the Commission as it applied m relation to 
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the former Commission, and in detei mining the matters referred 
to m clauses (b) and (c) of section 41, the Commission shall have 
regard to the provisions contained m clauses (a) to (e) of sub¬ 
section (2) of section 8 of the former Act 

(2) After determining all the matteis referred to in section 
41, the Commission shall prepare an older, to be known as the 
.Delimitation of Parliamentary and Assembly Constituencies 
•Order, 1956, and send authenticated copies thereof to the Central 
Government and to each of the State Governments, and there¬ 
upon, that Order shall supersede all the orders made by the for- 
jrner Commission and have the full force of law ancl shall not be 
called m question m any court 

(3) As soon as may be after the said Order is received 
by the Cential Government or a State Government, it shall be 
laid before the House of the People, or as the case may be, the 
Legislative Assembly of the State 

(4) Subject to the piovisions of sub-section (5), the re¬ 
adjustment of the representation of the several constituencies 
an the House of the People or m the Legislative Assembly of a 
.State and the delimitation of those constituencfes provided for 
m the said Order shall apply in relation to every election to the 
House of the People or to the Legislative Assembly of a State, 
as the case may be, held after the appointed day, and shall so 
apply m supersession of the provisions contained m any other 
law 

(5) Nothing in this section shall affect the representation 
iii the House of the People or in the Legislative Assembly of a 
'State until the dissolution of the House or the Assembly, as the 
ease may be, existing or brought into existence on the appointed 
•day 

(6) At any time within six months of the date of the said 
•Order, any printing mistake found therein and any other error 
arising therein from an accidental slip or omission may be 
corrected by the Chief Election Commissioner by order published 
In the Gazette of India 


PART V. 

HIGH COURTS 
Jurisdiction Defined. 

45 (1) The H»gh Court at Bombay shall, as from the 

■appointed day, he deemed to be the High Court for the States of 
and Maharashtra and for the Union territory of Bomba v 
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(2) The High Courts exercising immediately before the 
appointed day jurisdiction in relation to the existing States of 
Madhya Pradesh, Mysore. Punjab, Rajasthan and Travancore- 
Cochm and shall, as from the appointed day be deemed to be the 
High Courts for the corresponding new States. 

46 (1) As from the appointed daj'-, the High Courts of 
Hyderabad, Madhya Bharat, Patiala and East Punjab States 
Union and Saurashtra and the Courts of the Judicial Comnus- 
sioneis for Ajmer, Bhopal, Kutch and Vindhya Pradesh shall 
cease to function and are heieby abolished. 

(2) Nothing m sub-section (1) shall prejudice oi affect 
the continued operation of any notice served, injunction issued, 
direction given or proceedings taken before the appointed day by 
any of the courts abolished by that sub-section undei the poweis 
then conferred upon that court 

47 The High Court foi a new State shall have, in lespect 
of the territories for the time being included m that new State, 
all such original, appellate and other jurisdiction as under the law 
m force immediately before the appointed day. is exercisable in 
respect of the said territories or any part of the said territories 
By any High Court or Judicial Commissioner’s Court foi an 
existing State 

48 (1) The High Court for a new State shall have the 
like powers to approve, admit, enrol, remove and suspend advo¬ 
cates and attorneys, and to make rules with respect to advocates 
and attorneys as are, under the law m force immediately before 
the appointed day exercisable by the High Court for the corres¬ 
ponding State. 

(2) The right of audience in the High Court for a new 
State shall be regulated in accordance with the like principles as, 
immediately before the appointed day, are m force, with respect 
to the right of audience m the High Court for the corresponding 
State 


Provided that, subject to any rule made or direction given 
b»y the High Court for a new State m exercise of the power con¬ 
ferred by this section, any person who, immediately before the 
appointed day is an advocate entitled to practise, or an attorney 
entitled to act m any such High Court or Judicial Commissioner’s 
Court as may be specified in this behalf by the Chief Justice of 
the High Court for the new State, shall be recognised as an 
advocate or an attorney entitled to practise or to act, as the case 
may be, in the High Court for the new State 
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49 Subject to the provisions of this Part, the law in force 
immediately before the appointed day with respect to practice and 
procedure m the High Court for the corresponding State shall, 
with the necessary modifications, apply m relation to the High 
Court for a new State, and accordingly, the High Court for the 
new State shall have all such powers to malce rules and orders 
with respect to practice and procedure as are, immediately before 
the appointed day, exercisable by the High Court for the corres¬ 
ponding State 

Pro\ ided that any rules or orders which are m force im¬ 
mediately before the appointed day with respect to practice and 
procedure m the High Court for the corresponding State shall, 
until varied or revoked by rules or orders made by the High 
Court for a new State, apply with the necessary modifications in 
relation to practice and procedure in the High Court for the new 
State as if made by that Court 

50 The law m force immediately before the appointed day 
with respect to the custody of the seal of the High Court for the 
corresponding State shall, with the necessary modifications, 
apply ivitli respect to the custody of the seal of the High Court 
for a new State 


Form of Writs and Processes 

51 The law in force immediately before the appointed day 
with respect to the form of writs and other processes used, 
issued or awarded by the High Court for the corresponding 
State shall, with the necessarj r modifications, apply with respect 
to the form of writs and other processes used, issued or awarded 
by the High Court for a new State 

52 The law m force immediately befoie the appointed day 
relating to the pow r ers of the Chief Justice, single Judges and 
diwsion courts of the High Couit for the corresponding State 
and with respect to matters ancillary to the exercise of those 
powers shall, with the necessary modifications, apply m relation 
to the High Court for a new State 

53 The High Court for a new’’ State and the judges and 
division courts thereof shall sit at such place or places as the 
Chief Justice may, with the approval of the Governor, appoint 

5^ The Iaw T in force immediately before the appointed day 
relating to appeals to the Supreme Court from the High Court 
for the corresponding State and the judges and division courts 
thereof shall, wdth the necessary modifications, apply m relation 
to the High Court for a new 7 * State 
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55 (1) Except as hereinafter piovided, the High Court at 

Nagpur (which on the appointed day becomes the High Court 
for the new State of Madhya Piadesh and is referred to in this 
Act as tne High Court of Madly a Pradesh) shall, as from that 
day, have no junsdiction m lespect of the territory transferred 
from the existing State of Madhya Pradesh to the State of 
Maharashtra 

(2) Such proceedings pending in the High Court at 
Nagpur oi the High Couil of Hydetabad immediately before the 
appointed day as are certified by the Chief Justice of that High 
Couit, having regard to the place of accrual of the cause of 
action and other cucumstances, to be proceedings which ought to 
he heard and decided by the High Couit at Bombay as the High 
Court for the new Slate of Mahaiashtra shall, as soon as may be 
aftei such certification, be transferred to the High Court at 
Bombay 

(3) All proceedings pending in the High Court of Saura- 
.shtia or in the Court of the Judicial Comnussionei for Kutcb 
immediately before the appointed day shall stand transfeired to- 
the High Court at Bombay as the High Court foi the new State 
of Gujarat 

(4) Notwithstanding anything contained m sub-sections 
(1) and (2), but sa\c as hereinafter provided the High Couit of 
Madhya Pradesh shall have, and the High Court at Bombay shall 
not have, jurisdiction to entertain, heai or dispose of appeals, 
applications for leave to appeal to the Supreme Court, applica¬ 
tions for review and other pi ocecdmgs, where any such proceed¬ 
ings seek any relief in lespect of any orders passed by the High 
Court at Nagpur before the appointed day 

Provided that if after any such proceedings have been 
entertained by the High Court of Madhya Pradesh it appears to 
the Chief Justice of that High Couit that they ought to be trans¬ 
feired to the High Court at Bombay, he shall order that they 
shall be so transferred, and such pioceedmgs shall theieupon be 
iiansferred accordingly 

(5) Any order made before the appointed day by any 
court referred to in sub section (2) or sub-section (3) in_ any 
proceedings transfened to the High Court at Bombay by virtue 
-of sub-section (2) or sub-section (3) shall for all purposes have 
effect, not only as an order of that court, but also as an oidei 
of the High Court at Bombay, and any order made by the High 
Court of Madhya Pradesh m any proceedings with respect to- 
which that court retains jurisdiction by virtue of sub-section (4) 
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shall for all pui poses have effect not only as an order of that 
High Court, but also as an order of the High Court at Bombay 

56 (1) As from the appointed day the jurisdiction of the 

High Court for the State of Kerala (referred to in this Act as 
the High Court of Kerala) shall extend to the Union territory 
of the Laccadive, Mimcoy and Ammdivi Islands 

(2) Except as hereinafter provided the High Court at 
Madras shall, as from the appointed day have no jurisdiction in 
respect of the said Union territory m respect of any tcril- 
tQi\ tansferred fom the State of Madras to the State of Kc.ala 

(3) Such proceedings pending in the High Court at Madras 
immediately before the appointed day as are certified' by the 
Chief Justice of that High Court, ha\mg regard to the place of 
accrual of the cause of action and other circumstances, to be 
pioceedmgs which ought to be heard and decided by the High 
Court of Kerala shall, as soon as may be after such certification, 
be transferred to the High Couit of Kerala 

(4) Notwithstanding anything contained m sub-sections 
(1) and (2) but save as hereinafter prowded, the High Court at 
Madras shall have, and the High Court of Kerala shall not have, 
jurisdiction to entertain, hear or dispose of appeals applications 
for leave to appeal to the Supreme Court, applications foi renew 
and other proceedings, where any such proceedings seek any 
relief m respect of any order passed bj the High Court at Madras 
before the appointed day 

Provided that if aftei any such proceedings have been 
entertained by the High Court at Madras it appears to the Chief 
Justice of that High Court that they ought to be transferred to 
the High Court of Keiala, he shall order that they shall be so 
transfeired and such proceedings shall thereupon be transfer¬ 
red accordingly 

(5) Any order made by the High Court at Madras— 

(a) before the appointed day m any proceedings transfer¬ 
ee! to the High Court of Kerala by nrtue of sub-section (2), oi 

(b) m any proceedings with respect to which the High 
Court at Madras retains jurisdiction bv virtue of suB-section 

(3), 

shall for all purposes ha% e effect, not only as an order of the 
High Court at Madras, but also as an ordei made by the High 
Court of Kerala 

57 (1) As from the appointed day, the High Court of 

Rajasthan shall have no mnsdiction in respect of the territory 
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transferred from the existing State of Rajasthan to the new 
State of Madhya Pradesh 

(2) Such pioceedmgs pending m the High Court of 
Rajasthan immediately before the appointed day as are certified 
by the Chief Justice of that High Court, having regard to the 
place of accrual of the cause of action and other circumstances,, 
to be proceedings which ought to be heard and decided by the 
High Court of Madhya Pradesh shall, as soon as may be after 
such certification, be transferred to the High Court of Madhya 
Pradesh 

(3) All proceedings pending m the High Court of Madhya 
Bharat or in the Court of the Judicial Commissioner for Bhopal 
or m the Court of the Judicial Comnussionei for Vindhya 
Pradesh, immediately before the appointed day, shall stand 
transferred to the High Court of Madhya Pradesh 

(4) Any order made before the appointed day by any 
court referred to m sub-section (2) or sub-section (3) shall for 
all purposes have effect not only as an order of that Court but 
also as an order of the High Court of Madhya Pradesh 

58 (1) Except as hereinafter provided, neither the High 

Court at Bombay nor the High Court at Madras shall as from 
the appointed day, have jurisdiction m respect of any territory 
transferred from the existing State of Bombay or the State of 
Madras, as the case may be, to the new State of Mysore 

(2) Such proceedings pending m the High Court of 
Hyderabad or the High Court at Bombay or Madras, immedia¬ 
tely before the appointed day, as are certified by the Chief Justice 
of that High Court, having regard to the place of accrual of the 
cause of action and other circumstances, to be proceedings which 
ought to be heard and decided by the High Court for the new 
State of Mysore (referred to in this Act as the High Court of 
Mysore) shall as soon as may be after such certification, be 
transferred to the High Court of Mysore 

(3) Notwithstanding anything contained in sub-sections- 
(1) and (2) but save as hereinafter provided the High Court at 
Bombay or as the case may be, the High Court at Madras shall 
have and the High Court of Mysore shall not have jurisdiction 
to entertain, hear or dispose of appeals, applications for leave to 
appeal including leave to appeal to the Supreme Court, applica¬ 
tions for the review and othei proceedings, where any such pro¬ 
ceedings seek any relief in respect of any order passed by the 
High Court at Bombay or Madras before the appointed day 
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Provided that if after any such proceedings have, been en¬ 
tertained by the High Court at Bombay or Madras it appears to 
the Chief Justice of that High Court that they ought to be trans¬ 
ferred to the High Court of Mysore, he shall ordei that they 
shall be so transfericd and such proceedings shall thereupon be 
transferied accordingly 

(4) Any order made by the High Court of Hyderabad 
before the appo.nted day m any proceedings tiansfcried to the 
High Court of Mysore by virtue of sub-section (2) shall, for all 
purposes, have effect not only as an order of the High Court of 
Hyderabad, but also as an order made by the High Court of 
Mysore 

(5) Any order made by the High Court at Bombay or 
Madias— 

(a) before the appointed day m any proceedings transfer¬ 
red to the High Couit of Mysore by virtue of sub-section (2:), 
or 

(b) m any pioceedmg with respect to which the High 
Court at Bombay oi Madras retains jurisdiction by virtue of 
sub-sections (3), 

shall, for all purposes, have effect not only as an order of the 
High Court at Bombay or Madras but 'also as an order of the 
High Court of Mysore 

59 (1) All proceedings pending in the High Court of 
Patiala and East Punjab States Union immediately before the 
appointed day shall stand transferred to the High Court for the 
new State of Punjab (referred to m this Act as the High Court 
of Punjab) 

(2) Any order made before the appointed day by the High 
Court of Patiala and East Punjab States Union shall for all pur¬ 
poses have effect, not only as an order of that Court, but also as 
an order made by the High Court of Punjab 

60 (1) As from the appointed day, the High Court at 
Bombay shall have no jurisdiction m respect of the territory 
transferred from the existing State of Bombay, to the new State 
of Rajasthan 

(2) Such proceedings pending m the High Court at 
Bombay or the High Court of Madhya Bharat immediately be- 
fore the appointed day as are ceitified by the Chief Tustice of 
that High Court, hanng regard to the place of accrual of the 
cause of action and other circumstances, to be proceedings which 
ought to he heard and decided by the High Court for the new 
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Slate of Rajasthan (referred to m this Act as the High Court of 
Rajasthan) shall, as soon as may be aftei such certification be 
transfcned to the High Court of Rajasthan 

(3) All proceedings pending in the Court of the Judicial 
Comtnissionci for Ajmer immediately before the appointed day 
shall stand transferred to the High Court of Rajasthan 

(4) Any order made before the appointed day 
by any Court referred to m sub-section (2) or sub-section (3) in 
any proceedings transferred to the High Court of Rajasthan by 
a irtue of sub-section (2) or sub-section (3) shall, for all purposes 
have efleet not only as an older of that Court, but also as an 
order of the High Court of Rajasthan 

Andhra-Telengana High Court 

61 (1) As from the appointed day, the jurisdiction of the 
High Court of the existing State of Andhra shall extend to the 
whole of the teiritones transferred to that State from the exist¬ 
ing State of Hyderabad 

(2) Such proceedings pending in the High Court of 
Hydeiabad immediately before the appointed daj r as are certified 
by the Chief Justice of that High Court, having regard to the 
place of accrual of the cause of action and other circumstances to 
be proceedings which ought to be heard and decided by the High 
Court of Andhra-Telengana shall, as soon as may be after such 
certification, be transferred to the High Court of Andhra 

(3) Any order made b 3 r the High Court of Hyderabad 
before the apiiomted day in any proceedings transferred to the 
High Court of Andhra by virtue of sub section (2) shall, for all 
purposes, have effect not only as an oi der of the H’gh Court of 
Hyderabad but also as an order made bj r the High Court of 
Andhra-Telangana 

62 (1) Except as hereinafter provided— 

(a) the jurisdiction of the High Court at Madras shall, as 
from the appointed day, extend to the whole of the territories 
transferred to the State of Madras from the State of Travancoie- 
Coclnn, and 

(b) the High Court of Keiala shall, as from that day, have 
no jurisdiction in respect of the said transferred territories 

(2) Such proceedings pending m the High Court of 
Tiavancore-Cochin immediately before the appointed day as are 
certified before that day by the Chief Juslcc of that High Court 
or after that day bj r the Chief Tustice of the High Ceu~t of 
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Kerala, having regard to the place of accrual of the cause of 
action and other circumstances to be proceedings which ought to 
be heard and decided by the High Court at Madras shall, a? soon 
as may be after such certification, be transferred to the High 
Court at Madias 

(3) Notwithstanding anything contained m sub-sections 
(1) and (2), but save as hereinafter provided, the High Court of 
Kerala shall have, and the High Court of Madras shall not have, 
jurisdiction to entertain, hear or dispose of appeals, applications 
for leave to appeal including lea\ e to appeal to the Supreme 
Court, applications for review and other proceedings where any 
such proceedings seek any relief m respect of any order passed 
by the High Court of Travancore-Cochm before the appointed 
day 


Provided that if, after any such pioceedmgs have been 
entertained by the High Court of Kerala, it appears to the Chief 
Justice of that High Court that they ought to be transferred to 
the High Court at Madras he shall order that they shall be so 
transferred and such proceedings shall thereupon be transferred 
accordingly 

(4) Any order made— 

(a) by the High Court of Travancore-Cochm befoie the 
appointed day in any proceedings transferred to the High Court 
at Madras by virtue of sub-section (2), or 

(b) by the High Court of Kerala m any proceedings with 
icspect to which that High Court retains jurisdiction by virtue of 
sub-section (3), shall, for all purposes, have effect, not only as 
an order of the High Court of Travancore-Cochm or the High 
Court of Kerala, as the case may be, but also as an order made 
by the High Court at Madras 


Appearance of Advocates 

, 63 Any person who immediately bWore the appointed day 

is an advocate entitled to practise, or an attorney entitled to act, 
m the High Court for an existing State and was authorised to 
appear or to act in any proceedings transfened from that High 
Court to any other High Court under any of the foiegoing pro¬ 
visions of this Part shall have the right to appear or to act, as 
the case may be, in the other High Court in relation to those 
proceedings 

6-1 For the purposes of sections 55 to 62, 
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(<0 proce-eduigs shall be deemed to be pending m a court 
until that couit has disposed of all issues between the parties 
including any issues with respect to the taxation of the costs of 
the Proceedings and shall include appeals, applications for leave 
to appeal, including leave to appeal to the Supreme Court, appli¬ 
cations for review, petitions for icvision and petitions for writs 

(b) references to a High Court shall be construed as 
Including refciences to a Judge or division court thereof, and 
references to an ordei made^by a court or a judge shall be con¬ 
strued as including references to a sentence, judgment or decree 
passed or made by r that couit or judge 

65 Nothing m this Pail shall affect the application to the 
High Court for a new State of any provisions of the Constitu¬ 
tion, and this Pait shall have effect subject to any provision that 
may be made on 01 after the appointed day with lespect to that 
High Court by any Legislature or other authonty having powci 
to make such provision 


PART VI 

AUTHORISATION OF EXPENDITURE 
Powers for Governors and Rajpramukhs 

66 In the case of every new State, the Govemoi 01 Raj- 
piamukh of the coi responding State may at any time before the 
appointed day aulhonsc such expcndituie fiom the consolidated 
fund of the new State as he deems necessary foi a period of not 
more than thiee months beginning with the appointed day pend¬ 
ing the sanction of such expenditure by the Legislature of the 
new State 

67 As fiom the appointed day, any Act passed by the 
Legislature of the State of Andhia oi Madras before that day 
for the appropriation of any money out of the consolidated fund 
of the State to meet any expenditure in lespect of any part of 
the financial year 1956-57 shall have effect also m i elation to the 
transferred territoiy in that State, and it shall be lawful for the 
State Government to spend any amount in such transferred terri¬ 
toiy out of the amount authorised by such Act to be expended 
foi any seivice in that State 

68 (1) Where the whole oi any part of the tei ritory of an 
existing State has been transferred to another existing State oi 
to a new State by the provisions of Part II, the lepoits of the 
Comptroller and Auditoi-General of India referred to in clause 
(2) of article 151 i elating to the accounts of that existing State in. 


375 



The Legal Pillars or Democracy 


respect of any period prioi to the appointed day, shall be submit¬ 
ted to the Governor of such State 01 of each of such States as 
the President may by order specify and the Governor shall there¬ 
upon, cause them to be laid before the Legislature of that State 

(2) The Piesident may by order— 

(a) declare any expenditure mcuired out of the Consoli¬ 
dated Fund of Bombay, Madhya Pradesh or Punjab or of any 
Part B or Part C State on any service during the financial year 
1955-56 01 any eaihei financial yeai in excess of the amount 
granted for that serwee and foi that year as disclosed m the 
reports leferred to m sub-section (1), to have been duly autho¬ 
rised, and 

(b) piovide foi any action to be taken on any matter aris¬ 
ing out of the said reports 

69 The allowances and privileges of the Governor of each 
new State shall, until provision in that behalf is made by Pailia- 
ment by law under clause (3) of article 158, be such as the Presi¬ 
dent may, by ordet:, determine 

70 " Section 3 of the Union Duties of Excise (Distiibution) 
A.ct, 19o3 and paiagraphs 3 and 5 of the Constitution (Distribu¬ 
tion of Re\enues) Ordei, 1953 shall, in respect of the financial 
year 1956-57, have effect m the modified form set out in the 
Fourth Schedule 


PART VII 

PART A AND B STATES 
Division of Assets 

71 The provisions of this Part shall apply in i elation to 
ie apportionment of the assets and liabilities immediately before 
tnc appointed day of every Part A oi Part B State the whole 
or any part of whose territories is transferied to anothei State 
or becomes a Union territory by vntue of the provisions of Part 
U, and the expression "existing State” shall accordingly be 
construed to mean any such Pait A State or Part B State 

„ , In Sub uct to the other piovisions of this Part, all land 

t , s ores > articles and othei goods belonging to an existing 
State shall pass to the successor State in which they aic situated 

stnll +^ n +i umssucc * stores of any class m an existing Stale 
ctUnr 1G | sl . 5 . ccessor State, or if there be tivo or more suc- 

the total In u t 13 f be C1VK G ^ between them m proportion to 
the total indents for stores of that class made in the period of 
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three years ending with the 31st day of March, 1956, foi the 
temtories of the existing State included respectively m each of 
those successor States 

Provided that nothing in this sub-section shall apply to 
stores held for specific purposes, such as use or utilisation m 
partictilai institutions, woikshops, or undertakings 01 on particu- 
cular woiks under construction 

(3) In this section, the expression “land” includes immov¬ 
able property of every kind and any rights in or over such pro 
perty, and the expression “goods” does not include coins, bank 
notes and currency notes 

73 The total of the cash balances in all treasuries of an 
existing State and the ciedit balance of that State with the 
Reserve Bank of India immediately before the appointed day shall 
pass to the successoi State, or, if there be two or more successor 
States, be divided between them according to the population ratio 

Provided that for the purpose of such division, there shall 
be no transfer of cash balances from any treasury to any other 
treasury and the apportionment shall be effected by adjusting the 
credit balances of the successor States in the books of the Reserve 
Bank of India on the appointed day 

Provided further that if any successoi State has no ac¬ 
count with the Reseive Bank of India, the adjustment shall be 
made in such manner as the Central Government may by order 
direct 

74 The right to lecovei arrears of taxes (including land 
levenue) shall belong to the successor State in which the taxed 
property is situate or in which the area w r here the taxed trans¬ 
actions took place is included 

Recovery of Loans and Advances 

75 (1) The right to recover any loans or advances made 
before the appointed day by an existing State to any local body, 
society, agriculturist or other person m an area within that State 
shall belong to the successor State in which that area is included 

(2) The right to recover any loans or advances made before 
the appointed day by an existing State to any person or institu¬ 
tion outside that State shall belong to the successor State or, 
if there be two oi more successor States, to such one of them 
as the Central Government may by order specify 

Provided that where a successor State has been so specified 
any "uim recovered m lespect of any such loan or advance shall 
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be divided between all the successoi States according to the popu¬ 
lation ratio 

76 The investments in the cash balance investments ac¬ 
count, the famine relief fund and the general fund of an existing 
State and the sums at the credit of an existing State m the central 
road fund shall pass to the successor State or, if theie be two or 
more successor States, be divided between them according to the 
population ratio 

77 (1) The assets and liabilities relating to an\ commei- 
cial oi industrial undertaking of an existing State shall pass to 
the successor State in which the undertaking is located 

(2) Where a depieciation reserve fund is maintained by an 
existing State for any commeicial or industrial undei taking, the 
secunties held in lespect of investments made from that fund 
shall pass to the successor State m which the undertaking is 
located 

78 (1) The public debt of each of the existing States of 
Bombay and Hydeiabad attubutable to loans raised by the issue 
of Government securities and outstanding with the public im¬ 
mediately before the 30th day of September 1956, shall as from 
that day be the debt of the Union, and immediately on such tran 
fer of the debt, the Central Government shall be deemed to have 
male a loan to that State of an amount equal to the debt so 
transferred on the same teims in regaid to interest and repay¬ 
ment as are applicable to the loans so laised by that State 

(2) The public debt of any othei existing State attubutable 
to loans raised by the issue of Government securities and out¬ 
standing with the public immediately before the appointed day 
shall, as from that day, be the debt of the successor State or, 
if there be two or more successor States, be the debt of such 
one of them as the Central Government may, by order, specify, 
and m the latter case,— 

(a) the othei successor States shall be liable to pay to 
the successor States so specified their shaies of the sums due from 
time to time for the servicing and repayment of the debt, and 

(b) for the purpose of determining the said shares, the debt 
shall be deemed to be divided between the successor States as if 
it were a debt referred to in sub-section (3) 

Public Debts of States 

(3) The public debt of an existing State attubutable to 
ioaus taken from the Cential Government, the Reserve Bank of 
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India or any othei Bank before the appointed day, including m 
the case of Bombay or Hyderabad the loan deemed to have been 
made by the Central Government under sub-section (1), shall 
pass to the successor State, or if there be two or more successoi 
States, be divided between them in proportion to the total expendi¬ 
ture on all capital works and other capital outlays incurred up to 
the appointed day m the teiritories of the existing State included 
respectively in each of those successor States 

Provided that for the put poses of such division, only ex-~ 
pcndituic on assets foi which capital accounts have been kept 
shall be taken into account 

(4) Where a sinking fund is maintained by an existing 
State for the repayment of any loan raised bj^ it, the securities 
held m respect of investments made from that fund shall pass 
to the successor State or, if there be two 01 more successoi 
States, be divided between them in the same pioportion as the 
public debt referred to in sub-section _(3) 

(5) Iti this section, the expression “Government security” 
means a security created and issued by a State Government foi 
the purpose of raising a public loan and having any of the forms 
specified in, or prescribed undei, clause (2) of section 2 of the 
Public Debt Act, 1944 

79 Civil deposits and local fund deposits with an existing 
State shall pass to the successor State in whose area the deposits 
have been made and the liability to pay them shall fall on that 
State 

80 The liability of an existing State in respect of the piovi- 
dent fund account of a Go\ernment servant m service on the ap¬ 
pointed day shall as from that day, be the liability of the suc¬ 
cessor State to which that Government servant is permanently 
allotted 

81 The liability of the existing States in respect of pensions 
shall pass to. or be apportioned between, the successor States in 
accordance with the provisions contained m the Fifth Schedule 

Contracts entered into by States 

82 (1) Where before the appointed day an existing State 
has made any contract in the exercise of its executive power for - 
any purposes of the State, that contract shall be deemed to hav ' 
been made m the exercise of the executive power— 

(a) if there be only one successor State,—of that State, 
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(b) if theie be two or moie successor States and the pur¬ 
poses of the contract are, as from the appointed day, exclusively 

purposes of anr one of them,—of that State, and 

(c) if there be tv o or more successor States and the pur¬ 
poses of the conliact are, as from that day, not cxclusnely pur¬ 

poses of any one of them,—of the principal successor State 

Provided that m any such case as is referred to m clause 
(c), the initial allocation of rights and liabilities made by this 
sub-section shall be subject to such financial adjustment as may 
be agreed upon between all the successor Stales concerned, or 
in default of such agicement, as the Central Government may by 
order direct 

(2) For the pm poses of this section, there shall be deemed 
to be included m the liabilities which have accrued or may accrue 
under any contract— 

(a) an} liability to satisfy an order or award made by any 
court or other tribunal m proceedings relating to the contract; and 

(b) any liability m respect of expenses incurred m or in 
connection wnth any proceedings 

(3) This section shall ha\e effect subject to the other pro¬ 
visions of this Part relating to the apportionment of liabilities m 
respect of loans, guarantees and other financial obligations, and 
bank balances and securities shall notwithstanding that they par¬ 
take of the nature of contractual rights, be dealt with under those 
provisions 

83 Where, immediate!} before the appointed day, an exist¬ 
ing State is subject to an} liability m respect of an actionable 
wrong other than breach of contract, that liability shall— 

(a) if there be only one successor State, be a liability of 
that State, 

(b) if there be two or more successor States and the cause 
of action arose wholly within the territories which as from that 
day are the territories of one of them, be a liability of that suc¬ 
cessor State, and 

(c) m any othei case be mtially a liability of the principal 
successor State, but subject to such financial adjustment as may 
be agreed upon between all the successor States, concerned, or 
m default of such agreement, as the Central Government may by 
order direct 

84 Where, immediately befoi e the appointed day, an exist¬ 
ing State is liable as guarantor m respect of any liability of a 
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registered co-operative society, that liability of the existing State 
shall— 

(a) if there be only one successor State, be a liability of 
that State, and 

(b) if theie be two or more successor States and the aiea 
of the society’s operations is limited to the territories which as 
from that day are the territooies of one of them, be a liability of 
that successor State 

s. 

85 If any item m suspense is ultimately found to affect an 
asset or liability of the nature referred to in any of the foregom 
provisions of this Part, it shall be dealt with in accordance with 
that provision 

86 The benefit 01 burden of any assets or liabilities of an 
existing State not dealt with in the foregoing provisions of this 
Part shall— 

(a) if there be only one successor State, pass to that State, 

and 


(b) if there be two or moie successor States, be divided 
between them m such manner as they may agree before the 1st 
day of October. 1957, or in default of such agreement, be appor¬ 
tioned between them in such manner as the Central Government 
may by order direct 

87 Where by virtue of any of the provisions of this Pait, 
any of the successor States becomes entitled to any property or 
obtains any benefits or becomes subject to any liability, and the 
Central Government is of opinion, on a reference made within a 
period of three yeais from the appointed day by any State that it 
is just and equitable that that property or those benefits should 
be transferred to or shared with, one or more of the other suc- 
cessoi States, or that a contribution towards that liability should 
be made by one or more of the other successor States, the said 
property or benefits shall be allocated m such manner, or the other 
successor State or States shall make to the State primarily sub¬ 
ject to the liability such contribution in respect thereof, as the 
Central Government may, after consultation with the State Gov¬ 
ernments concerned by order determine 

88 All sums payable by the Union to any State oi by an> 
State to any other State or to the Union by virtue of the provi¬ 
sions of this Part shall be charged on the Consolidated Fund of 
India, or as the case may be, the Consolidated Fund of the State 
by which such sums are payable 
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PART VIII 
PART C STATES 

Apportionment of Assets and Liabilities 

89 In this Part,— 

(a) "existing State” means any of the existing Part C 
States of Ajmer, Bhopal, Coorg, ICutch and Vmdhya Pradesh, 

(b) “Union purposes” means the purposes of Government 
1 datable to any of the matters mentioned in the Union List 

90 Subject to the othei prolusions of this Part— 

(a) such of the assets of the Union within an existing State 
as are immediately before the ajipomted day held by the Union 
for purposes of the go\ ernancc of that State shall, as from that 
day, pass to the successor States, unless the purposes for which 
the assets are so held are Union purposes, and 

(b) all liabilities of the Union arising out of, or in rela¬ 
tion to, the governance of an existing State shall, as from the ap¬ 
pointed day, be liabilities of the successor State, unless the lia¬ 
bilities are relatable to a Union purpose 

91 The right to recovei arrears of any tax (including land 
revenue) due m an existing State, being a tax enumerated m the 
State List, shall pass to the successor State 

92 The right to recover any loans or adxances made before 
the appointed day to any local body, society, agriculturist or other 
person in an existing State shall belong to the successor State 
unless the loan or advance was made in connection with a Union 
purpose 

93 Any debt of an existing State attnbutable to any loan 

given by the Central Government on or after the first day of 
April, 1954 and outstanding immediately before the appointed day 
shall be a debt due by the successor State to the Central Govern¬ 
ment - ‘ t * , 

P F Accounts of Government Servants 

94 The liability of the Union in respect of the provident 
fund account of a Government servant serving immediately before 
the appointed day m an existing State under the administrative 
control of the Lieutenant Governor or Chief Commissioner there¬ 
of shall, as from that day, be the liability of the successor State 

Provided that the Central Government shall transfer to 
the successor State funds equal to the liability of the Union as 
on the appointed day 
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95 Where a Government servant undei the administrative 
control of the Lieutenant-Governor or Chief Commissioner of an 
existing State has before the appointed day, retired or proceeded 
on leave preparatory to retirement, any outstanding claim in res¬ 
pect of his pension shall be settled by the successor State, but 
the liability in respect of the pension sanctioned to any such 
Government servant, whether before or after the appointed day, 
shall be the liability of the Union 

96 (1) Any contract made before the appointed day by 
the Union in the exercise of its executive power for purpose of 
the governance of an existing State shall, as from that day, be 
deemed to have been made m the exercise of the executive 
power of the successoi State, unless the purposes of the contract 
aic Union purposes, and all rights and liabilities which have 
accrued or may accrue under any such contract shall, to the 
extent to which they would have been rights and liabilities of the 
Union if this Act had not been passed, be lights and liabilities 
of the successor State 

(2) The provisions of sub-sections (2) and (3) of section 
82 shall apply in relation to any such contract as they apply in 
relation to a contract to which sub-section (1) of that section 
applies 


PART IX 

FUTURE OF FINANCIAL CORPORATIONS 

Provisions as to certain Corporations and Inter-State 
Agreements and Arrangements 

97 (1) As from the appointed day, the Financial Corpora¬ 

tions constituted under the State Financial Corporations Act, 
1951, for the existing States of Bombay, Hyderabad, Saurashtra 
and Travancore-Cochm shall be deemed to be the Financial 
Corporations constituted under the said Act for the States of 
Maharashtra, Andhra-Tclangana, Gujarat and Kerala respec¬ 
tively 

(2) The State of Maharashtra shall be liable to pay to each 
of the new States of Mysore, Gujarat and Rajasthan and to the 
Central Government on account of its share of the paid-up capital 
of the Financial Corporation for the existing State of Bombay 
such amount as the Central Government may by order determine 

(3) The State of Andhra-Telangana shall be liable to pay 
to each of the new States of Mysore and Maharashtra on account 
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of its share of the paid-up capital of the Financial Corporation 
for the existing State of Hyderabad such amount as the Central 
Go\ eminent may by ordei deteimme 

(4) The State of Kerala shall be liable to pay to the Stale 
of Madias on account of its share of the paid-up capital of the 
Financial Corporation for the existing State of Travancoie-Cochm 
such amount as the Central Government may by order detei- 
mine 

98 (1) As fiom the appointed day the Madras Industnal 
Imestment Corporation constituted for the existing State of 
Maciras shall be deemed to have been constituted for that State 
with its area as altered by the Provisions of Part II 

(2) The State of Madias shall be liable to pay to each of 
the new States of Kerala and Mysore on account of its shaie of 
the paid-up capital of the said Corporation such amount as the 
Central Government may by order determine 

99 With effect fiom the appointed day, the following 
amendments shall be made in the Reserve Bank of India Act, 
1934, namely — 

(1) m section 20 — 

(a) the words and letter “Governments of Part A States” 
shall be omitted, 

(b) for the woids "their accounts i espectively” the woids 
"its account” shall be substituted, 

(c) for the words “their exchange”, the words "its ex¬ 
change” shall be substituted, 

(d) aftei the woids “public debt”, the woids "of the 
Union” shall be inserted, 

(2) m section 21— 

(a) in sub-section (1),— 

(i) the words “and the State Go\ ernments” wdierevei the} 
occur, shall be omitted, 

(n) for the word “their” at both places where it occurs the 
woul “its” shall be substituted, 

(m) in the proviso, the words “or any State Government” 
-diall be omitted, and for the word “they”, the word "it” shall 
be substituted, 

„ ^ m sub-section (2), the words “and each State Govern¬ 
ment shall be omitted, 
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(c) for sub-section (4),, the following sub-section shall be 
•substituted, namely — 

“(4) Any agreement made under this section shall be laid 
as soon as may be after it is made, before the Parliament”, and 

(d) sub-section (5) shall be omitted 

(3) in sub-section (1) of section 21-A, the word and letter 
"Part B” shall be omitted, 

(4) after section 21-A, the' following section shall b e 
inserted, namely — 

"21-B (1) Any agreement made under section 21 or 
'section 21-A between the Bank and the Government of a State 
specified in the Explanation below and m force immediately 
fbeforc the 1st day of October. 1956, shall, as from that day, have 
•effect as if it were an agreement made on that day under section 
.21-A between the Bank and the Government of the corresponding 
>Stat^, subject to such modifications, if any, being of a charter 
not affecting the general operation of the agreement, as may be 
.agieed upon between the Bank and the Government of the corres¬ 
ponding Slate, or m default of such agreement, as may be made 
therein by order of the Central Government 

Explanation —In this sub-section "corresponding State” 
■means— 

(a) m relation to the agreement between the Bank and the 
’State of Bombay, the State of Maharashtra, 

(b) m relation to the agreement between the Bank and any 
•other Part A State as it existed before the 1st day of October, 
1956, the State which the same name, and 

(c) in relation to the agreement between the Bank and 
■the Part B State of Mysore, Saurashtra or Travancore-Coclnn 
as it existed on the 1st day of October, 1956, the State of 
‘Mysore, Gujarat or Kerala respectively 

(2) Any agreement -made under section 21-A between the 
‘Bank and the Government of the Part B State of Hyderabad or 
Madhya Bharat shall be deemed to have terminated on the 30th 
•day of September, 1956 ” 

100 (1) The State Electricity Board constituted under the 

Electricity (Supply) Act, 1948, for ,any of the existing States of 
Bomba>, Madhya Pradesh and Saurashtra shall as from the 
appointed day continue to function in those areas in respect of 
which it was functioning immediately before that- day, subject to 
the provisions of this section apd to .such directions, as may from 
ttime to time be issued, by the Central Government . 
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(2) Any dnections issued by the Central Government un¬ 
der sub-section (1) m respect of any such Boatd shall include a. 
direction that the said Act shall m its application to that Board- 
have effect subject to such exceptions and modifications as the. 
Central Government thinks fit 


(3) A State Electricity Board continued under sub¬ 
section U) shall cease to function as from, and shall be deemed 
to be d'ssolved on the 1st da)' of October, 1957, oi such earlier 
date as the Cential Government may by order appoint, and upon* 
such dissolution, its assets and liabilities shall,— 


(a) in the case of the Board for Sauiashtra, pass to the 
State of Gujarat, and 

(b) m the case of the Board for the existing State of 
Bombay or Madhya Piadesh, be apportioned between the suc- 
cessoi S cates m such manner as may be agreed upon between 
them, or if no agreement is reached, m such manner as the 
Cential Government may by order determine 


(4) Nothing m the piecedmg provisions of this section 
shall be construed as pi eventing the Government of any of the 
successoi States to the existing States of Bombay, Madhya 
Pradesh and Saurashtia from constituting at any time after 
the appointed day a State Electricity Boaid foi that successor 
State under the provisions of the said Act, and if such a Board 
is so constituted before the dissolution of a Boaid continued' 
unde r suD-section (1) and functioning m any part of that successor 
State,— 

(a) piovision may be made by older of the Central' 
Government enabling the new Board to take over from the exist¬ 
ing Board all or any of its undeitakings, assets and liabilities m 
that State, and 


(b) upon the dissolution of the existing Boaid any assets 
and liabilities which would otherwise have passed to the successor 
State by or under the provisions of sub-section (3) shall pass 
to the new Board instead of to the successor State 

101 If it appears to the Central Government that the 
arrangement in regard to the generation or supply of electric 
power or the supply of water for any area has been or is likely 
to be modified to the disadvantage of that area by reason of the 
fact that it has been transfeired by these provisions of Part II 
Bom the State controlling the power stations and other installa¬ 
tions for the generation and supply of such power, or the catch¬ 
ment area reservoirs and other works for the supply of water, 
as the case may he, the Central Government may give such' 
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directions as it deems propei to the State Government or other 
authority concerned for the maintenance, so fai as practicable 
of the previous arrangement * ” 

102 (1) Any agreement or arrangement entered into bet¬ 

ween the Central Government and one or more existing States 
or between two or more existing States relating to— 

(a) the administration, maintenance and operation of any- 
project executed before the appointed day, or 

(b) the distribution of benefits, such as the right to re- 
echo and utilise water or electric power, to be derived as a 
result of the execution of such project, which was subsisting 
immediately befoic the appointed day shall continue in force, 
subject to such adaptations and modifications, if any, (being of 
a cbamctei not affecting the general operation of the agreement 
oi arrangement) as may be agreed upon between the Central 
Government and the successor State concerned or between the 
successor States concerned, as the case may be, by the first day 
of April, 1957, or, if no agreement is reached by the said date, as 
may be made therein by order of the Central Government 

Projects under Execution 

(2) Where a project concerning one or more of the exist¬ 
ing States affected by the provisions of Part II has been taken 
in hand, but not completed, or has been accepted by the Govern¬ 
ment of India foi inclusion in the Second Five-Year Plan before 
the appointed day, neither the scope of the project nor the provi¬ 
sions relating to its administration, maintenance or operation or 
to the distribution of benefits to be deiived from it shall be 
vaned,— 

(a) in the case where a single successor State is concern¬ 
ed with the project after the appointed day, except with the 
pievioas approval of the Central Government, and 

(b) in the case where two or more successor States are con¬ 
cerned with the project aftei that day, except by agreement 
between those successor States, or if no agreement is reached, 
except m such manner as the Central Government may 
by order direct, and the Cential Government may from 
time to time give such directions as may appear to it to be neces¬ 
sary for the due completion of the project and for its administra¬ 
tion, maintenance and operation thereafter 

(3) In this section, the expression “project” means a pro¬ 
ject for the promotion of irrigation, water supply or drainage or 
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for the development of electric power or for ’the regulation or 
development of any mter-State river ,or river valley*. 

103 (1) The Road Transport Corporation established un¬ 

der the Road Transport Corporations Act, 1950, for the existing 
State of Bombay shall, as from the appointed day, continue to 
function and operate m those areas in respect of which it was 
functioning and operating immediately 'before that day, subject 
to the provisions of sub-section (3) and to such directions as 
may from time to time be issued by the Central Government. 

Provided that nothing m this sub-section shall be cons¬ 
trued as preventing any of the successor States to the existing 
State of Bombay from establishing a Road Transport Corpora¬ 
tion under the said Act for the whole or, any part of its terri¬ 
tories after the appointed day. 

(2) Any directions issued by the Central Government 
under sub-section (1) m respect of the said Corporation shall 
include a direction that the said' Act shall in its application to that 
Corporation have effect subject to such exceptions and modifica¬ 
tions as may be specified in the direction. 1 

t 4 

(3) The Bombay Road Transport Corporation continued 
under sub-section (1) shall cease to function and shall be deemed 
to be dissolved on the 1st day of October, 1957, or such earlier 
date as the Central Government may by order appoint 

(4) On such" dissolution the assets and liabilities of the 
said Corporation shall be apportioned between the successor 
States m such manner .and in such , proportion as the Central 
Government may by order determine. 

Inter-State Transport. 

104 (1) Notwithstanding anything contained m section 63 

of the Motor Vehicles Act, 1939, a permit granted by the State 
or a Regional Transport Authority in an existing State, the whole 
or any part of the territories of which is transferred ’to another 
existing State or to a new State shall, if such-permit was, imme¬ 
diately before the appointed day, valid and. effective m any area 
in the territories so transferred be deemed-to'continue to be valid 
•and effective m that.area;after that day subject to the provisions 
of that Act -as for the time'being ut force in-that area, and it 
shall not be necessary for any such permit to be countei signed by 
any other State or Regional Transport Authority for the purpose 
of -validating it for use m such transferred territories 

Provided -that the Central Government may, after consul¬ 
tation with the State Government-or Governments concerned, add 
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to, amend or vary the conditions attached to the permit by the 
Authority by which the permit was granted 

(2' No tolls, entrance fees or other charges of a like nature- 
shall be Jewed after the appointed day m respect of any transport 
vehicle for its operations in any transferred territory under any 
Such permit if such vehicle was, immediately before that day, 
exempt from the payment of any such toll, entrance fees or other 
charges for its operations beyond the boundaries of the State' in 
which such permit was granted' , ,, 

Piowded that the Central Government may, ( after consul¬ 
tation with the State Government or Governments concerned, 
authorise the levy of any such toll, entrance fees or other charges, 
as the case may be 

105 The Centra! Government may in respect of the insti¬ 
tutions of the categories specified in the Sixth Schedkle located 
in ? new State or in the State of Andhra-Telengana or Madras, 
diiect that such facilities shall he provided to the Government and 
the people of one or more adjoining States for such period and 
upon such terms and conditions as may be agreed upon betweea 
the Sbite Governments concerned before the 31st day of Decem¬ 
ber 19 c 6, or, if no agreement is reached by the said date, as may 
be fixed b} order of the Central Government 

PART X 

ADMINISTRATIVE SERVICES, 

Centre to fix' Strength 

106 (1) In this section, the expression “State cadre’ — 

(a) in relation to the Indian Administrative Service, has 
the meaning assigned to it in the Indian Administrative Service 
(Cadre) Rules, 1954, and 

(b) in relation to the Indian Police Sen ice, has the mean¬ 

ing assigned to it in the Indian Police Service (Cadre) Rules, 
1954 f ; , *. 

(2) As from the appointed day, there shall be constituted 
for each of the new States a State cadre of the Indian Administra¬ 
tive Service and a State cadre of the Indian Police Service 

(3) The initial strength and composition df each of thi? 
said cadres shajl be such-'as the Central Government may by 
order determine before the appointed day ' 

(4) The cadres'of-each of the said'services lor the exist¬ 
ing States of Bombay^ 'Madhya 'Pradesh, Punjab and Vmdhya 
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Pradesh aua for the existing Part B States shall, as from the 
appointed day, cease to exist, and the members of each of the 
said sen ices borne on those cadres shall be allocated to the State 
cadres of the same service for the other existing States or for the 
new States m such manner and with effect from such date or 
dates as the Central Government may by order specify 

(S) Nothing m this section shall be deemed to affect the 
opeiation after the appointed day of the All-India Services Act, 
1951, or the rules made thereunder in relation to the State cadres 
of the said services constituted under sub-section (2) and in re¬ 
lation to the members of those services borne on the said cadres 

107 (1) Every person who immediately before the appoint¬ 

ed day is serving in connection with the affairs of the Union under 
the administrative control of the Lieutenant-Governor or Chief 
Commissionei m any of the existing States of Ajmer, Bhopal, 
Coorg, Kutch and Vmdhya Pradesh, or is serving m connection 
with the affairs of any of the existing States of Mysore, Patiala 
and East Punjab States Union and Sauraslitra shall, as from 
that day, be deemed to have been allotted to serve m connect on 
v.ith the affairs of the successor State to that existing State 

(2) Every person who immediately before the appointed 
day is serving in connection with the affairs of an existing State 
part of whose territories is transferred to another State by the 
provisions of Part II shall, as from that day, provisionally con¬ 
tinue to serve m connection with the affairs of the principal suc¬ 
cessor State to that existing State, unless he is required by general 
or special order of the Central Government to serve provisionally 
in connection with the affairs of any other successor State 

Allotment of Officers 

(3) As soon as may be after the appointed day, the Central 
Government shall, by general or special order, determine the suc¬ 
cessor State to which every person referred to m sub section (2) 
shall be finally allotted for serwee and the date with effect from 
which such allotment shall take effect or be deemed to have 
taken effect 

(4) Every person who is finally allotted under the provi¬ 
sions of sub-section (3) to a successor State shall if he is not 
already scr\ mg therein be made available -for^—serving m that - 
successor State from such date as may be agreed upon between 
the Governments concerned, and in default of such agreement 
as may be determined by the Central Government 
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(5) The Central Government may by order establish one 
or more Advisory Committees for the purpose of assisting it m 
xegard to— 

(a) the determination of the final allotment of persons 
under the provisions of sub-section (3), 

(b) the proper integration of the services and their divi¬ 
sion among the existing States of Andhra and Madras and the 
uew States, and 

(c) the ensuring of fair and equitable treatment to all per¬ 
sons affected by the prowsions of this section and the proper 
consideration of any representations made by such persons 

(6) The foregoing provisions of this section shall not apply 
in relation to am person to whom the provisions of section 106 
apply 

(7) Nothing m this section shall be deemed to affect after 
the appointed day the operation of the provisions of Chapter I 
of Part XIV of the Constitution in relation to the determination 
of the conditions of service of persons serving m connection with 
the affairs of the Union or any State, 

Provided that the conditions of service applicable immedi¬ 
ately before the appointed day to the case of any person who is 
required under this section to serve, as from that day, in connec¬ 
tion witn the affairs of any States shall not be varied to his 
disadvantage except with the previous approval of the Central 
Government 


Central Government Officers 

108 (1) Every person who immediately before the 

appointed day is holding or discharging the duties of anv' post or 
office in connection with the affairs of the Union or an existing 
State in any area which on that day falls within another existing 
State or a new State or in a Union territory shall, except where 
under the provisions of this Act or any other law for the time 
being m force such post or office ceases to exist on that day, 
continue to hold the same or a corresponding post or office in 
the other existing State or new State or Union territory in which 
such area is included on that day, and shall be deemed as from 
that day to have been duly appointed to such post oi office by 
the Government of, or other appropriate authority m, such State, 
or by the Central Government or other appropriate authority in 
such Union territory, as the case may be 

(2) Nothing in this section shall be deemed to prevent a 
competent authority, after the appointed day, from pasmg in 
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relation to any such person any order affecting his continuance nr 
such post or office 

109 The Central Government may at any time before or 
after the appointed day give such directions to any State as may 
appear to it to be necessary for the purpose of giving effect to> 
the foregoing provisions of tills Part. 

110 (1) The Public Service Commissions for the existing 
States of Mysore, Punjab, Rajasthan and Travail core-Cochin shall,, 
as from the appointed day, be deemed to be the Public Service^ 
Commissions for the corresponding new States. 

(2) As from the appointed day, the Public Service Com¬ 
missions for the existing States of iBombay, Hyderabad, Madhya: 
Eharat, Madhya Pradesh, Patiala and East Punjab States Union, 
and Saurashtra shall cease to exist 

(3) Every person holding office immediately before the 

appointed day a’s chairman or other member of any of the Com¬ 
missions mentioned xn sub-section (2) shall become a member, 
and if so specified, the chairman of such one of the Public Service 
Commissions constituted for the States of Andhra-Telengana, 
Gujaiat, Madhya Pradesh, Maharashtra; Punjab and Mysore as 
the President shall by order specify, ' v 

’(4) Every person who becomes a member of a Puolic 
Service Commission bn the appointed day under sub-section (1) 
or sub-section (3) shall, subject to the proviso to clause (2) 
of aiticle 316, hold office or continue to hold office until tne 
expualion of his teim of office as determined under the provisions- 
applicable to him immediately before the appointed day 

, . PART XI 

Legal and Miscellaneous Provisions. 

111 The provisions of Pgr^ IJ shall not be deemed to have 
effected any change jn the territories to, \yhich any law m force 
immediately before the appointed day extends or applies ?nd ter¬ 
ritorial references in any such law, to an existing State shall, until 
otherwise provided by, a competent Legislature or other,compe¬ 
tent authority, be construed, £S meaning the,territones within that 
State immediately before the appointed day., 

112 For the ptirpose of facilitating the application’ of any 
law m relation to any of the States or Union territories formed 
or territorially altered by the provisions of Part II the appro¬ 
priate Government may,'before the expiration of oneAyear from 
the appointed day, by> order make such adaptations and-modiff-~ 
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cations of the law* whether by way of repeal or amendment, as- 
may be necessary or expedient, and thereupon every such law 
shall have effect subject to the adaptations and modifications so-, 
made until altered, repealed or amended by a competent Legisla¬ 
ture ox other competent authority 

Explanation —In this section, the expression ^appropiiate 
Go\ ei ament” means— 

(a) as respects any law relating to a matter enumerated! 
m the Union,List, the Cential Government, and 

(b) as respects any other law',— 

(i) in its application to a State, the State Government, and' 

(n) in its application to a Union territory, the Central’’ 
Government 

113 Notwithstanding that no provision or insufficient pro¬ 
vision has been made under section 112 for the adaptation of a 
law’ made before the appointed day, any Court, tnbunal or autho¬ 
rity icquired or empowered to enforce such law may, for the 
purpose of facilitating its, application in relation to any State 01 
Union territory formed or terntorially altered by the provisions 
of Pait II, construe the law‘with stich alterations not Effecting 
the substance as may be necessary or pioper to adapt it to the 
mattci befoi'e the court, tribunal or authority, 

- , » 1 n 

114 The Central Government, as xespects any Union terri 7 
tory, and ( the State Government as respects any new State or any 
transfer!ed terntory, may by notification in the Official Gazette, 
specify the autljpnty officer or person who, as fiom the appointed 
day, shall be competent to exerexse such functions exercisable 
under any daw jn force on that day as may be mentioned in that- 
notification and such law shall have effect accordingly 

115 Where immediately before the appointed day the 
Union or an existing State is a party to any legal proceedings 
With respect to any' property,- rights or liabilities subj'ect to ap- 
poilionment under this Act the successor State which suceeedsito, 
or acquires a 1 share.' lit, that property or those rights or liabilities* 
by value of any provision of this Act shall be deemed to be sub¬ 
stituted for the Union oi the existing State as a paity to those 
proceedings, 6r 'added as a. party thereto, as, the 'case may be,, 
and the proceedings may continue accordingly 

116 (I) ri Evtjry .proceeding pendift£ imniediately before the- 

appomtd'd’day 'before a court (other than’a' High 'Court),’ tribunal,! 
authority br‘officer-*—^ * 1 J,/ '• ’ 



The Legal Pillars of Democracy 


(a) m any area which on that day falls within a State 
shall, if it is a proceeding relating exclusively to any part of the 
teintoiies which as from that day are the tcintories of another 
State or become Union territoiy, stand transferred to the corres¬ 
ponding couit, tribunal, authority or officer m the other State or 
the Union territory, as the case may be, and 

(b) m an) r area which on that day falls within any Union 
terntory shall, if it is a proceeding relating cxclushcly to any 
pait of the territories, which as from that day are the territories 
of a State, stand transfeired to the corresponding court, tribunal, 
authority or officer in that State 

(2) If any question arises as to whether any proceeding 
should stand transferred under sub-section (1), it shall be re¬ 
ferred for the decision of the Chief Justice of the High Court 
having jurisdiction m respect of the area m winch the cou t, 
tribunal, authonty or officer before which or whom such 
pioceedmg is pending on the appointed day, is functioning and 
the decision of such Chief Justice shall be final 

(3) In this section— 

(a) "proceeding” includes any suit, case or appeal; and 

(b) "corresponding court, tribunal, authority or officer” in 
relation to a State or Union terntory means— 

(i) the court, tribunal, authority or officer in which or 
"before wdiom the proceeding would have lam if the proceeding had 
been instituted after the appointed day, or 

(n) in case of doubt, such court, tribunal, authority or offi¬ 
cer m the Union terntory or m the State as may be determined 
before the appointed day by the President or, as the case may be, 
~by the Governor of the corresponding State, and after the 
appointed day by the President or, as the case may be, by the 
Governor of that State, to be the corresponding court, tribunal, 
authonty or officer 

117 (1) All ancient and historical monuments m Part C 

States which before the 1st April, 1956, have either 
"been declared by the Central Government to be 
protected monuments withm the meaning of the Ancient Monu¬ 
ments Preservation Act, 1904, or which have been taken posses¬ 
sion of by the Central Government as protected monuments are 
“hereby declared to be ancient and historical monuments of national 
"importance 

(2) All archaeological sites and remains m Part C States 
which, before the 1st April, 1956, have either been declared by 
■rtlie Central Government to be protected areas or which have been 
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taken possession of by the Central Government as protected areas 
•are hereby declared to be archaeological sites and remains of 
mational importance 

(3) With effect from the appointed day, the following 
amendments shall be made in the Ancient and Historical Monu¬ 
ments and archaeological Sites and Remains (Declaration of 
National Importance) Act, 1951, namely — 

(a) m the long title, the words and letters “in Part A 
States and Part B States” shall be omitted, and 

(b) m the Schedule, m item I of Part I and item I of 
Part II, for the words and letters “in Part A States and Part B 
.States which, befoie the commencement of this Act” the words 
and figures "which, before the 1st April, 1956” shall be substi¬ 
tuted 

118 The provisions of this Act shall have effect notwith¬ 
standing anything inconsistent therewith contained m any other 

“law 

119 If any difficulty anses in giving effect to the provi¬ 
sions of this Act, the President may by order do anything not 

“inconsistent with such provisions which appear to him to be 
necessary or expedient for the purpose of removing the difficulty 

120 (1) The Central Government may, by notification in 
the Official Gazette, make rules to give effect to the provisions 
of this Act 

(2) All rules made under this section shall be laid before 
'both Houses of Parliament as soon as may be after they are made 

121 (1) The Government of Part C States Act, 1951, is 
repealed with effect from the appointed day 

(2) The said repeal shall not affect any laws made by the 
Legislature of a Part C State by virtue of any power conferred 
on that Legislature by the Act so repealed, and all such laws in 
•force immediately before the appointed day shall continue in force, 
subject to such adaptations and modifications as may be made 
"therein under section 112, until altered, repealed or amended by 
ra competent Legislature or other competent authorit 3 r . 


393 



APPENDIX XL 

THE CITIZENSHIP ACT (LVII OF 1955) 

|30th December, 1955 _ 

An Act to provide for the acquisition and termination o£ 
Indian Citizenship 

Be it enacted by Parliament in the Sixth Year of the Republic 
of India as follows — 

1 Short title —This Act may be called the Citizenship Act, 

1955 

2 Interpretation — (i) In this Act. unless the context other¬ 
wise requires,— 

(a) “a Government m India” means the Central Govern¬ 
ment or a State Government; ' 

(b) “citizen”, m relation to a country specified in the 
First Schedule, means a person who, under the citizenship or 
nationality law for the time being m force m that country, is a. 
citizen or national of that country; 

(c) “citizenship or nationality law”, in relation to a country - 
specified m the First Schedule, means an enactment of the legis¬ 
lature' of that country which, at the request of the Government 
of the country, the Central Government may, by notification m. 
the offic al Gazette, have declared to be an enactment making 
provision for the citizenship or nationality of that country 

Provided that no such notification shall be issued in 
relation to the Union of South Africa except with the previous 
appro\al of both Hoiises of Parliament 

‘ '(d) “Indian consulate” means the office of any consular - 
officer of the Government of India where a register b'f births is' 
kept, or where there is no such office, such office as may be 
prescribed 

(e) “minor” means a person -who has not attained the age 
of eighteen years, 

(f) “person” does not include any company or association! 
or body of individuals, whether incorporate or not. 
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(&) ‘'prescribed” means prescribed by rules made under 
tins Act; 

(h) "undivided India” means India as defined in the 
•Government of India Act, 1935, as originally enacted 

(2) For the purposes of this Act, a person born aboard a 
registered ship or aircraft, or aboard an unregistered ship or air¬ 
craft of the Government of any country, shall be deemed to have 
been born in the place m which the ship or aircraft was registered 
•or, as the case may be, in that country. 

(3) Any reference m this Act to the status or description 
•of the father of a person at the time of that person’s birth shall, 
in relation to a person born after the death of his father, be 
•construed as a reference to the status or description of the fathei 
at the time of the father’s death; and where that deatfi occurred 
before, and the birth occurs after, the commencement of this Act, 
the status or description which would have been applicable to 
the father had he died after the commencement of this Act shall 
be deemed to be the status or 'descriptions applicable to him at 
the time of his death 

(4) For the purposes of this Act, a person shall be deemed 
to be of full age if he is not a minor, and of' full capacity if he 
is not of unsound mind 

Acquisition of Citizenship 

3. Citizenship by birth —(1) Except as provided in sub¬ 
section (2) of this section, every person born in India on or after 
the 26th Januarj', 1950, shall be a citizen of India by birth 

(2) A person shall not be such a citizen by virtue of this 
section if at the time of his birth— 

(a) his father possesses such immunity from suits and 
-legal process' as iS accorded to an envoy of a foreign sovereign 
power accredited to the President of India and is not a Citizen 
•of India, or 

(b) his father is an enemy alien and the birth occurs m a 
place then under occupation by the enemy. 

4 Citizenship by descent —(l) 1 A person born outside India 
on or after the 26tli January;, 1950, shall be a citizen of India by 
descent if his father is a Citizen of India at’ the time ’ of his birth 

- Provided that if'the father" of such a person was a s citizen 
■of India by descent only,' that perspn shall not be' a citizen_ of 
India by virtue Of this section tinless— 
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(a) his birth is registered at an Indian consulate within 
one year of its occurrence or the commencement of this Act. 
whichever is later, or, with the permission of the Cential 1 
Government, after the expiry of the said period; or 

(b) his father is, at the time of his birth, in sen ice under* 
a Government in India 

(2) If the Cential Government so directs, a bntU shall be 
deemed for the purposes of this section to have been registered, 
with its permission notwithstanding that its permission was not 
obtained before the registration 

(3) For the purposes of the proviso to sub-section (1) any 
male person born outside undivided India who was, or was 
deemed to be a citizen of India at the commencement of the 
Constitution shall be deemed to be a citizen of India by descent 
only 

5 Citizenship by Registration —(1) Subject to the provi¬ 
sions of this section and such conditions and restrictions as may¬ 
be prescribed the prescribed authority may, on application made 
in this behalf register as a citizen of India any person who is 
not already such citizen by virtue of the Constitution or by wrtue 
of any r of the other provisions of this Act and belongs to any 
of the following categories — 

(a) persons of Indian origin who are ordinarily resident in 
India and have been so resident for six months iinmediately- 
befote making an application for registration 

(b) persons of Indian origin who aie ordmaiily resident- 
in any^ country or place outside undivided India, 

(c) women who are, or have been, married to citizens of 

India, 

(d) minoi children of persons who are citizens of India, 

and 


(e) persons of full age and capacity who are citizens of a 
country specified m the First Schedule 


Provided that in prescribing the conditions and restrictions- 
subject to which persons of any such country may be regis¬ 
tered as citizens of India under this clause, the Central Govern¬ 
ment shall have due regard to the conditions subject to whicli 
citizens of India may, by law or practice of that country become 
citizens of that country by registration 


Explanation —For the purposes of this sub-section, a per¬ 
son shall be deemed to be of Indian origin if he, or either of hi=» 
parents, or any of his grand-paents, was bom m undivided India. 
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(2) No person being of full age shall be registered as a. 
ciUzcn of India under sub-section (1) until he has taken the oath 
of allegiance m the form specified in the Second Schedule 

(3) No person who has ienounced, or has been deprived 
of, his Indian citizenship, oi whose Indian citizenship, has termi¬ 
nated under th s Act shall be registered as a citizen of India 
undet sub-section (1) except by ordei ol the Cential Govern¬ 
ment. 


(4) The Cential Government ma 3 r , if satisfied that there 
aie specij circumstances justifying sucli legistiation, cause any 
minor to be registered as a citizen of India 

(5) A person icgistered under this section shall be a citizen' 
of India by registiation as from the date on which he is so re¬ 
gistered, and a person registered under the provisions of clause 
(b) (n) of Art 6 or Art 8 of the Constitution shall be deemed’ 
to be a citizen of India by registration as from the commence¬ 
ment of the Constitution or the date on which he was so 
iegh-uered, whichever may be later 

6. Citizenship by Naturalisation —(i) Where an application 
is made in the prescribed manner by any person of full age and’ 
capacity who is not a citizen of a country specified in the First 
Schedule for the grant of a certificate of naturalisation to him, 
the Central Government may, if satisfied that the applicant is 
qualified for naturalisation under the provisions of the Third 1 
Schedule grant to him a certificate of naturalisation 

Provided that, if in the opinion of the Central Government, 
the applicant is a person wdio has rendered distinguished service 
to the cause of science, philosophy, ait, literature, world peace 
or human progress generally, it may waive all or any of the condi¬ 
tions specified in the Third Schedule 

(2) The person to whom a certificate of naturalisation is 
granted under sub-section (I) shall, on taking the oath of alle¬ 
giance m the form specified in the Second Schedule, be a citizen 
of India by naturalisation as from the date on which that certifi¬ 
cate is granted 

7 Citizenship by incorporation of territory —If any terntoiy 
becomes a part of India, the Central Government may, by order 
notified in the Official Gazette specify the persons who shall be 
citizens of India by reason of their connection with that terri¬ 
tory, and those persons shall be citizens of India as from the- 
date to be specified m the order 
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, Termination. o£ Citizenship 

8 Renunciation of Citizenship >—(1) If any citizen of India 
of full age and capacity who is also a citizen or national of another 
•country, makes m the prescribed manner of declaration renounc¬ 
ing his Indian citizenship, the declaration shall be registered by 
•the prescribed authority, and, upon such registration, that 
peison shall cease to be a citizen of India, 

Provided that if any such declaration is made during any 
'war m which India may be engaged, registration thereof shall be 
-withheld until the Central Government otherwise directs 

(2) Where a male person ceases to be a citizen of India 
-under sub-section (1) every minor child of that person shall there¬ 
upon cease to be a citizen of India, 

Provided that any such child may, within one year after 
attaining full age, make a declaration that he wishes to resume 
Indian citizenship and shall thereupon again become a citizen of 
India 


(3) For the purposes of this section, any woman who is, 
-or has been, married shall be deemed to be of full age. 

9 Termination of Citizenship —(1) Any citizen of India 
who by naturalisation, registration or otherwise voluntarily ac¬ 
quires, or has at any time between the 26th January, 1950 and 
the commencement of this Act voluntarily acquired, the citizen¬ 
ship of another country shall, upon such acquition or, as the 
-case may be, such commencement, cease to be a citizen of India; 

Provided that nothing m this sub-section shall apply to a 
citizen of India who, during any war m which India may be 
engaged, voluntarily acquires the citizenship of another country, 
•until the Central Government otherwise directs. 

(2) If any question arises a§ to whether, when or how any 
■person has acquired the citizenship of another country it shall be 
determined bj r such authority, in such manner, and having regard 
-to such rules of evidence, as may be prescribed, in th ?s behalf 

. , Deprivation of Citizenship —(1) A citizen of India who 

TS such by naturalisation or by virtue only of clause (c) of Art 
,, of Vje Constitution or by registration otherwise than under 
clause (b) Cn) of Art 6 of the Constitution or clause (a) of sub- 
section (1) of section. 5 of this Act shall qease to be a citizen 
o India, if he is deprived of that citizenship by an order of the 
qeniral Government under this -section 
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(2) Subject to the piovisions of this section the Central 
’Government may, by order, deprive any such citizen of Indian 
citizenship, if it is satisfied that— 

(a) the registration or certificate of naturalisation was ob¬ 
tained by means of fraud, false representation or the concealment 
■of any material fact, or 

(b) that citizen has shown himself by act 01 speech to be 
disloyal or disaffected towards the Constitution of India as by 
Haw established, or 

(c) that citizen has, during any war m which India may 
lie engaged, unlawfully tiaded or communicated with an enemy 
>or been engaged in, or associated with, any business that was to 
lus knowledge carried on in such manner as to assist an enemy 
m that war, or 

(d) that citizen has, within five yeais after registiation or 
naturalisation, been sentenced in any country to imprisonment for 
■a term of not less than two years; or 

(e) that citizen has been ordinallly resident out of India 
for a continuous period of seven years, and dui mg that period, 
lias neither been at any time a student of any educational insti¬ 
tution m a country outside India or in the seivice of a Govern- 
-ment m India or of an international organisation of which India 
Is a membei, nor registered annually in the pi escribed manner at 
an Indian Consulate his intention to retain his citizenship of 
India. 

"* 1 

(3) The Central Government shall not deprive a peison of 
citizenship under this section unless it is satisfied that it is not 
conducive to the public good that that person should continue to 
"be a citizen of India 

(4) Before making an order under this section, the Central 
’Government shall give the peison against whom the order is 
proposed to be made notice m wi ltmg informing him of the 
ground on which it is proposed to be made and, if the older is 
-proposed to be made on any of the grounds specified m sub-section 
(2) other than clause (e), thereof, of his right upon making appli¬ 
cation therefor in the prescribed manner, to have his case refeired 
to a committee of inquiry under this section 

(5) If the order is proposed to be made against a person 
on any of the grounds specified m sub-section (2) other than 
clause (e) thereof and that person so applies m the prescribed 
manner, the Central Government shall, and m any other case it 
-may, refer the case to a Committee of Inquiry consisting of a 
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chan man (being a person who has for at least ten years held a. 
judicial office) and two other members appointed by the Central 
Government in this behalf 

(6) The Committee of Inquiry shall, on such reference hold 
the mquiiy in such manner as may be prescribed and submit its 
report to the Cential Government, and the Central Government 
shall ordinal lly be guided by such report in making an order 
undei this section 


Supplemental. 

11 Commonwealth Citizenship —Eveiy person who is a. 
citizen of a Commonwealth country specified in the First Schedule, 
shall, by virtue of that citizenship, have the status of a Common¬ 
wealth citizen m India 

12 Power to confer rights of Indian Citizen on Citizens o£ 
certain Countries —(1) The Central Government may, by order 
notified in the Official Gazette, make provisions on a basis of 
reciprocity for the conferment of all or any of the rights of a. 
citizen of India on the citizens of any country specified m the 
First Schedule 

(2) Any order made under sub-section (1) shall ha\e. 
effect notwithstanding anything inconsistent therewith contained 
in any law other than the Constitution of India or this Act 

13 Certificate of Citizenship in case of doubt —The Central 
Government may, in such cases as it thinks fit, certify that a. 
person, with respect to whose citizenship of India a doubt exists 
is a citizen of India, and a certificate issued tinder this section 
shall, unless it is proved that it was obtained by means of frauds 
false representation or concealment of any material fact be con¬ 
clusive evidence that that person was such a citizen on the date 
thereof but without prejudice to any evidence that he w r as such 
a citizen at an earlier date 

14 Disposal of application under sections 5 and 6 —(1) 
The prescribed authority or the Central Government may, m its 
disci etion, grant or refuse an application under S S' or S* 6 ancT 
shall not be required to assign any reasons for such grant or 
refusal 

(2) Subject to the provisions of section 15, the decision of 
the prescribed authority or the Central Government on any such 
application as aforesaid shall be final and shall not be called nv 
question m any court. 
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15 Revision —(1) Any person aggrieved by an order made- 
under this Act by the prescribed authority or any officer or 
other authority (other than the Central Government) may, within 
a period of thirty days from the date of the' order, make an 
application to the Central Government for a revision of that 
order. 

Provided that the Central Government may entertain the 
application after the expiry of the said period of thirty days, if 
it is satisfied that the applicant was prevented by sufficient cause 
from making the application in time 

(2) On receipt of any such application under sub-section 
(1) the Central Government shall, after considering the applica¬ 
tion of the aggrieved person and any report thereon which the 
officer or authority making the order may submit, make such 
order m relation to the application as it deems fit, and the deci¬ 
sion of the Central Government shall be final 

16 Delegation of powers —The Central Go\ ernment may, 
by order, direct that any power which is conferred on it by any 
of the provisions of this Act other than those of section 10 and 
section 18 shall, in such circumstances and under such condi¬ 
tions, if any, as may be specified in the order, be exercisable also 
by such officer or authority as may be so specified 

17 Offences >—Any person who, for the puipose of pro¬ 
curing anything to be done or not to be done under this Act, 
knowingly makes any representation which is false in a material 
particular shall be punishable with imprisonment for a term which, 
may extend to six months, or with fine, or with both 

18 Power to make rules —(1) The Central Government 
may by notification in the Official Gazette, make rules to carry 
out the purposes of this Act 

(2) In particular and without prejudice to the generality 
of the foregoing power, such rules may provide for— 

(a) the registiation of anything required or authorised 
under this Act to be registered, and the conditions and restric¬ 
tions in regard to such registration ; 

(b) the forms to be used and the registers to be maintained 
under this Act, 

(c) the administration and taking of oaths of allegiance 
under this Act, and" the time within which and the manner in 
which, such oaths shall be taken and recordedv 

(d) the~giving of any notice required or authorised to be 
given by any person under this Act, 
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(c) the cancellation of the registration of, and the can¬ 
cellation and amendment of certificates of naturalisation relating 
to, peisons deprn ed of citizenship under this Act, and the deli- 
-\eiing up of such certificates for those purposes; 

(f) the registiation at Indian consulates of the births and 
deaths of persons of an}' class or description born or d} mg outside 
India, 

(g) the levy and collection of fees in respect of apphcations, 
registrations, declarations and certificates under this Act, in res¬ 
pect of the taking of an oath of allegiance and m respect of sup¬ 
ply of certified or other copies of documents, 

(h) the authority to determine the question of acquisition 
•of citizenship of another country, the procedure to be followed by 
such authonty and rules of evidence relating to such cases, 

( 1 ) the procedure to be followed by the committees of m- 
<lini} appointed under section 10 and the conferment on such com¬ 
mittees of any of the powers, rights and prhileges of civil 
courts, 

(j) the manner m which apphcations for revision may be 
made and the procedure to be followed by the Central Go\ em¬ 
inent in dealing with such applications, and 

(k) any other matter which is to be, or may be prescribed 
under this Act 

(3) In making any rule under this section, the Central Go- 
lernment may provide that a breach thereof shall be punishable 
with fine which may extend to one thousand rupees 

(4) All rules made under this section shall, as soon as may 
be after they are made, be laid for not less than fourteen days 
before both Houses of Parliament and shall be subject to such 
modifications as Parliament may make during the session m 
winch they are so laid 

19 Repeals —(1) The British Nationality and Status of 
Aliens Acts, 1914 to 1943, are hereby repealed m their application 
to India 

(2) All laws relating to naturalisation which are m force 
in ail} part of India are hereby repealed 


THE FIRST SCHEDULE 

A The following commonwealth countries_ 

1 United Kingdom. 
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2 Canada 

3 Commonwealth of Australia 

4 New Zealand 

5 Union of South Africa 

6 Pakistan 

7 Ceylon 

8 Federation of Rhodesia and Nyasala’nd 

B The Republic of Ireland 

Explanation —In this Schedule, “United Kingdom” means 
the United Kingdom of Great Britain and Northern Ireland, 
and includes the Channel Islands, the Isle of Man and all Colo¬ 
nies , and “Commonwealth of Australia” include the territories 
of Peua and the territory of Norfolk Island 


THE SECOND SCHEDULE 

(See sections 5 (2) and 6 (2)) 

Oath of Allegiance 

I, A B . do solemnly affirm (or swear) that I 

will bear true faith and allegiance to the Constitution of India as 
by law established, and that I will faithfully obseive the laws 
-of India and fulfil my duties as a citizen of India 


THE THIRD SCHEDULE 

[See section 6 (1)] 

Qualifications for Naturalisation 

The qualifications for naturalisation of a person who is not 
a citizen of a country specified in the First Schedule are — 

(a) that he is not a subject or citizen of any country where 
citizens of India are prevented by law or practice of that country 
from becoming subjects or citizens of that country by naturali¬ 
sation, 

(b) that, if he is a citizen of any country, he has renounced 
the citizenship of that country in accordance with the law there¬ 
in in force in that behalf and has notified such renunciation to the 
Central Government, 
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(c) that he has cither resided in India or been in the ser¬ 
vice of a Government m India or paitly the one and partly the 
other, throughout the period of twelve months immediately pre¬ 
ceding the date of the application, 

(d) that during the seven years immediately preceding the 
said period of twehe months, he has either resided in India or 
been in the service of a Government in India, or partly the one 
and partly the other, for periods amounting in the aggregate to 
not less than four years, 

(e) that he is of good character; 

(f) that he has an adequate knowledge of a language soccs- 
lied m the Eighth Schedule to the Constitution; and 

' (g) that in the event of a certificate of naturalisation being 

■granted to him, he intends to reside in India, or to c .ter into, 
or continue m, service under a Government in India or under an 
international organisation of which India is a member or under a 
society, company or body of persons established in India 

Provided that the Central Government may. if in the 
special circumstances of any particular case it thinks fit — 

fl) allow a continuous period of twelve month* ending not 
more than s>x months before the date of the application to he 
reckoned, for the purposes of clause (c) above, as if it had im¬ 
mediately preceded that date; 

(2) allow periods of residence or service earlier than eight 
•years betore the date of the application be reckoned m computing 
ihe aggregate mentioned m clause (d) above 
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THE SUPREME COURT RULES, 1950 (ORDER XXXV) 
Applications for Enforcement of Fundamental Rights 
(Article 32 of the Constitution) 

HABEAS CORPUS 

1 1 [Application for writ of habeas corpus —An application 
for a wnt of habeas corpus shall be filed m the Regitry and shall 
"be accompanied by an affidavit by the peison restrained, stating 
that the application is made at his instance and setting out the 
nature and circumstances of the restiamt The application shall 
also slate whether the applicant has moved the High Court con¬ 
cerned for the same relief and, if so, Avith what result 

Provided that where the person restrained is unable owing 
to the restraint to make the affidavit, the application shall be 
accompanied by an affidavit to the like effect made by some other 
peison, which shall state the reason why the person restiamed is 
unable to make the affidavit himself ) 

2 Application to be heard by Division Court —The appli¬ 
cation shall be heard by a Division Court, except m vacation, 
when it may be heard by a Single Judge 

3 Issue of rule nisi —If the Court is of opinion that a 
prima fade case for granting the application is made'out, a lule 
ansi shall be issued calling upon the peison or persons against 


^Substituted, ibid , for the old Rule 1 which ran as 
follows — 

"An application for a wnt of habeas corpus shall be filed 
an the Registry and shall be accompanied by an affidavit by the 
peison restrained, stating that it is made at his instance and set¬ 
ting out the natuie and circumstances of the restraint 

Provided that where the person restrained is unable owing 
-to the restraint to make the affidavit, the application shall be 
-accompanied by an affidavit to the like effect made by some 
other peison which shall state the reason why the person res 
itramed is unable to make the affidavit himself ” 
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whom the order is sought, to appear on a dav to be named there¬ 
in to show -cause why such order should not be made and at the 
same time to produce m Court the body of the person or persons 
alleged to be illegally or improperly detained then and there to 
be dealt with according to law 

4 Hearing of application —On the leturn day of such- 
rule or on any da\ to which the hearing thereof may be adjourn¬ 
ed, it no cause is shown or if cause is shown and disallowed, the: 
Court shall pass an order that the person or persons improperly- 
detained shall be set at liberty If cause is allowed, the rule 
shall be discharged The order foi release made by the Court, 
or the Judges shall be a sufficient wairant to any gaoler, public 
official, or other peison for the release of the person under res¬ 
traint 

5 Costs of application —In disposing of any such rule, the. 
Court may m its discretion make such order for costs as it may 
consider just 

r[6 Applications for writ of mandamus, proh bition, certio¬ 
rari, quo warranto, etc —An application for a direction or order 
or writ in the nature of mandamus, prohibition, certiorari or quo 
warranto shall be filed in the Registry It shall set out the name 
and description of the applicant, the relief sought, and the grounds 
on which it is sought, and shall be accompanied by an affidavit 
verifying the facts relied on, and at least six copies of the said 
application and affidavit shall be lodged m the Registry of the 
Court It shall also state whether the applicant has moved the 
High Court concerned for the same relief and, if so, with what 
result The application shall be made by notice of motion, but 
the Registrar may m appropriate cases put up the application. 
before the Court for orders as to the issue of notice.] 

7 Application to be heard by Division Court —Such appli¬ 
cation shall be heard by a Division Court, except in vacation,, 

„ Substituted by Supreme Court Notification No 10 of 
1953, SCC, dated 16th January, 1954, for the old Rule which ran 
as follows 

An application for a direction or order or writ m the 
nature of mandamus, prohibition, certiorari or quo warranto shall 
be filed in the Registry and shall be accompanied by a statement 
setting out the name and description of the applicant, the relief 
sought, and the grounds on which it is sought, and by an affidavit 
\enfjing the facts relied on, and at least six copies of the said 
statement and affidavit shall be lodged m the Registry of the 
Court. The application shall be made by notice of motion.” 
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when it maj be hcaul by a Single Judge Unless the Court other¬ 
wise directs, there shall be at least eight clear clays between the 
service of the notice of motion and tnc day named theiem foi the 
hearing of the motion 

3 [8. Notice of motion —Copies of the said application and 
the affidavit in suppoit thereof shall be served with the notice of 
motion and ever}' party to the proceeding shall supply to any- 
othcr party, on demand and on payment of the proper charges, 
copies of any affidavit filed b> him ] 

9 Notice on whom to be served —The notice shall be served 
on all persons directly affected, and on such othei persons as 
the Court may dnect. 

Provided that on the hearing of any such motion, any per¬ 
son who desires'to be heaid m opposition to the motion and ap¬ 
pears to the Court to be a proper person to be heard shall be 
heard, notwithstanding that he has not been seivcd with the notice 
of motion and shall be liable to costs m the disci etion of the Couitr 
if the order shall be made 

10 Costs —Tlie Court may in such proceedings impose such 
terms as to costs and as to the giving of security as it thinks fit 

11 1 2 [Thc Provisions of Order XVII relating to petitions 
shall, so far as may be applicable, apply to petitions under this 
Order ] 


1 Sub-section ibid , for following original Rule 
“Copies of the said statement shall be served with the 

notice of motion and every party to the proceedings shall supply 
to any other party, on demand and on payment of the proper 
charges, copies of the said affidavit ” 

2 Inserted by Supreme Court notification No F. 10|53 
SCC, dated 16th January, 1954 
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THE CONSTITUTION OR THE UNITED STATES 

Preamble 

We, the people of the United States, m Order to form a more 
-perfect Union, establish Justice, insure domestic Tianquilhly, 
-provide for the common defence, promote the general Welfare, 
and secuie the blessings of Libert}^ to ourselves and our Posterity, 
do ordain and establish this Constitution for the United Slates of 
America 


ARTICLE I 

Section 1 —All legislative powers lieiein granted shall be 
vested in a Congress of the United States, which shall consist of 
a Senate and House of Representatives. 

Section 2 —The House of representatives shall be composed 
of Members chosen every second Year by the People of the 
several States, and the Electors in each State shall have the 
Qualifications requisite for Electors of the most numerous branch 
of the State Legislature > 

No person shall be a Representative who shall not have at¬ 
tained to the Age of twenty-five yeais, and been seven Yeais a 
citizen of the United States, and who shall not, when elected, be 

an Inhabitant of the State in which he shall be chosen 

/ 

Representatives and direct Taxes shall be apportioned among 
the several States which may be included within this Union, ac- 
eording to their respective Numbers, which shall be. deteimined 
by adding to the whole Number of free Persons, including those 
bound to Sen ice for a Term of Years, and excluding Indians not 
taxed, three-fifths of all other Persons The actual enumeration 
shall be made within three 3 r ears after the first meeting of the 
Congress bf the United States, and within every subsequent Term 
of ten Yeais, m such manner as they shall by Law direct The 
Number of Representatives shall not exceed one for eveiy thnty 
Thousand, but each State shall have at Least one Representative; 
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-and until such enumeration shall be made, the State of New 
.Hampshire shall be entitled to chusc three; Massachusetts eight, 
Rhode-Island and Providence Plantations one, Connecticut fh e, 
Xew York six, New Jersey four. Pennsylvania eight, Delaware 
one, Maryland six, Vngina ten, North Carolina five, South Caro¬ 
lina five, and Georgia three. 

When vacancies happen in the representation fiom any State, 
the Executive Authority thereof shall issue Writs of Election to 
-fill such Vacancies 

The House of Representatives shall chuse their Speaker and 
other Officers, and shall have the sole Power of Impeachment 

Section 3 —The Senate, of the United States shall be com- 
•posed of two Senators from each State, chosen by the legislatuie 
thereof, for six Years, and each Senator shall have one Vote 

Immediately after they shall be_ assembled m Consequence of ' 
the fiist Election, they shall be divided as equally as may be into 
three Classes The seats of the Senators of the first Class shall 
be vacated at the Expiration of the Second Year, of the second 
Class, at the Expiration of the fourth Year, and of the third Class, 
at the Expiration of the sixth Year, so that one third maj' be 
chosen every second Year, and if Vacancies happen by Resigna- 
-tion, or otherwise, dining the Recess of the Legislature of aii 3 r 
State, the Executive thereof may make temporary Appointments 
until the next Meeting of the Legislature, which shall then 'fill 
such Vacancies 

No pei son shall be a Senator who shall not have attained 
-to the age of thirty Years, and been nine Years a Citizen of the 
United Slates, and who shall not, when elected, be an Inhabitant 
o f the State for which he shall be chosen 

The Vice-President of the United States shall be President 
.of the Senate, but shall have no Vote, unless they be equally 
-divided ' 

The Senate shall chuse their other Officers and also a Presi¬ 
dent PRO TEMPORE m the absence of the Vice-President, or 
-when he shall exercise the Office of President of the United 
States 

The Senate shall have the sole power to trv all impeach¬ 
ments When siting for the purpose, thev shall be on Oath or 
.Affirmation. s When the President of tjie United States is tried 
:lhe Chief Justice shall preside, And no person shall be convicted 
-without the concurrence of tw*o thirds of the Members present 

Judgment m Cases of impeachment shall not extend further 
-than to removal from Office and disqualification to hold and 
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enjoy am Office of honor, Trust, or Profit under the United States, 
but the party comictcd shall, nevertheless, be liable and subject to- 
Indictment, Trial, Judgment, and Punishment, according to Law. 

Section 4 —The Times, Places, and Manner of holding Elec¬ 
tions for Senators and Representatives shall be prescribed m each- 
Statc bj the Legislature thereof, but the Congress may at any 
time by Lav, make or alter such Regulations, except as to tne 
Places of chusmg Senatois. 

The Congress shall assemble at least once in every Year, and 
such Meeting shall be on the first Monday in December, unless 
they shall by Law appoint a different Day 

Section 5 —Each House shall be the judge of the Elections, 
Returns, and Qualifications of its own Members, and a Majority 
of each shall constitute a Quorum to do Business, but a smaller 
Number may adjourn from day to day, and maj' be authorized 
to compel the Attendance of absent Members, in such Manner, 
and undci such Penalties, as each House may provide 

Each House may determine the Rules of its Proceedings, 
punish its Members for disorderb 1 - Behaviour, and with the Con¬ 
currence of two thirds, expel a Member 

Each House shall keep a Journal of its Proceedings, and 
from time to time publish the same, excepting such Parts as may 
m their Judgment require Secrecy, and the Yeas and Najs of the 
Members of either House on any question shall, at the Desire of 
one fifth of those Present, be entered on the Journal 

Neither House, during the Session of Congress, shall, with¬ 
out the Consent of the other, adjourn for more than three days, 
nor to any other Place than that m which the two Houses shall 
be sitting 

Section 6 The Senators and Representatives shall receive 
a Compensation for their Sen ices to be ascertained by Law, and’ 
paid out of the Treasury of the United States They shall, in all 
Cases except Treason, Felony, and Breach of the Peace be’ privi¬ 
leged from arrest during their Attendance' at the Session of their 
respective Houses, and m going to and returning from the same; 
and for any Speech or Debate m either House they shall not be 
questioned in any other Place 

No Senator or Representative shall, during the Time for 
winch he was elected, be appointed to anv civil Office under the* 
Authority of the United States, which shall have been created or 
the Emoluments whereof shall have been increased, during suclr 
time, and no Person holding any Office under the United States 
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shall be, a Member of either House dunng his continuance m 
Office 

Section 7 —All bills for raising Revenue shall originate in 
-the House of Representatives, but the Senate may propose 01 
concur with amendments as on other Bills 

Every Bill which shall ha\e passed the House of Rcpieseu- 
tatives and the Senate shall, before it becomes a Law, be presented 
to the President of the United States, if he approve he shall sign 
at, but if not he shall return it with his Objections to that House 
m which it shall ha\e originated, who shall enter the Objections 
at large on their Journal and proceed to reconsider it If aftei 
such Reconsideration two thirds of that House shall agree to pass 
the Bill, it shall be sent, together with the Objections, to the othei 
House, by which it shall likewise be reconsidered, and if appioved 
b\ two thirds of that House it shall become a Law But m all 
such Cases the Votes of both Houses shall be determined by 
Yeas and Nays, and the Names of the Persons voting for and 
against the Bill shall be entered on the Journal of each House 
respective!}' If an}' Bill shall not be returned by the President 
•within ten Days (Sundays excepted) after it shall have been pie- 
scnted to him the Same shall be a Law, in like Manner as if he 
had signed it, unless the Congress by their Adjournment prevent 
its Return, in which Case it shall not be a Law 

E\ery Order, Resolution or Vote to which the Concurrence 
of the Senate and House of Representatives may be necessary 
(except on a question of Adjournment) shall be presented to the 
President of the United States, and before the Same shall take 
Effect, shall be approved by' him, or being disapproved by him, 
shall be repassed by two thirds of the Senate and House of Rep¬ 
resentatives, according to the Rules and Limitations prescribed 
In the Case of a Bill 

Section 8 —The Congress shall have Power To lay and col¬ 
lect Taxes, Duties, Imposts and Excises, to pay the Debts and 
provide for the common Defence and geneial welfare of tne 
United States, but all Duties, Imposts and Excises shall be uni¬ 
form throughout the United States, 

To borrow money on the credit of the United States, 

To regulate Commerce with foreign Nations and among the 
several States, and with the Indian Tribes, 

To establish an uniform rule of Naturalization, and uniform 
Laws on the subject of Bankiupties thioughout the United 
States, 

To coin Money, regulate the Value thereof, and of foreign 
Com, and fix the Standard of weights and Measures, 
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To provide for the Punishment of counterfeiting the Securi¬ 
ties and cui rent Com of the United States; 

To Establish Post Offices and Post Roads, 

To promote the Progress of Science and useful Arts by secur¬ 
ing for limited Times to Authors and Inventors the exclusive 
Right to their respective Writings" and Discoveries, 

To constitute Tribunals inferior to the Supreme Court, 

To define and punish Piracies and Felonies committed on 
the high Seas and Offenses against the Law of Nations, 

To declare War, grant Letters of Marque and Reprisal, and. 
make Rules concerning Captures on Land and Water, 

To ra»se and support Armies, but no Appropriation of Money 
to that Use shall be for a longer Term than two Years 

To provide and maintain a Navy; 

To make Rules for the Government and Regulations of the 
land and naval Forces, 

To provide for calling forth the Militia to execute the Laws 
of the Union, suppress Insurrections, and repel Invasions, 

To provide for organizing, arming, and disciplining the 
Militia, and for governing such Part o c them as may be employed 
m the Service of the United States, reserving to the States res¬ 
pectively the Appointment of the Officers, and the Authority of 
training the Militia according to the discipline prescribed by 
Congress, 

To exercise exclusive Legislation in all Cases whatsoever 
over such District (not exceeding ten Miles square) as may, by 
Cession of particular States and the acceptance of Congress, 
become the seat of the Government of the United States, and to 
exercise like Authority over all Places purchased by the Consent* 
of the Legislature of the State in which the Same’ shall be, for 
the Erection of Forts, Magazines, Arsenals, Dock-yards, and 
other needful Buildings, And 

To make all Laws which shall be necessary and proper for 
carrying into Execution the foregoing Powers, and all other 
powers vested by this Constitution m the Government of the 
United States, or m any Department or Officer thereof 

Section 9 —The Migration of Importation of Such Persons 
as any of the States now existing shall think proper to admit 
shall not be prohibited by the Congress prior to the Year one 
thousand eight hundred and eight, but a tax or duty may be im¬ 
posed on such Importation, not exceeding ten dollars for each 
Person 
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The privilege of the Wnt of Habeas Corpus shall not be sus¬ 
pended, unless when m Cases Oi Rebellion 01 Invasion the public 
Safety may require it 

No Bill of Attainder or ex post facto Law shall be passed 

No capitation or othei dnect Tax shall be laid, unless i/t 
Proportion to the Census or Enumeration heieinbefoie directed 
to be taken 

No Tax or Duty shall be laid on Ai tides exported from any 
State 

No preference shall be given by any Regulation of Commerce 
or Revenue to the Ports of one State over those of another, nor 
shall Vessels bound to, or fiom, one State be obliged to enter, 
clear, or pct\ Duties m another 

No money shall be drawn from the Treasury but in Conse¬ 
quence of Appropriations made by Law, and a regular Statement 
and Account of the Receipts and Expenditures of all public 
Honey shall be published from time to time 

No Title of Nobility shall be granted by the United States; 
And no Person holding any Office of Profit or Trust under them 
shall, without the Consent of the Congress, accept of an}' present, 
Emolument, Office, or Title, of any kind whatever from any 
King, Prmce, or foreign State 

Section 10 —No State shall enter into any Treaty, Alliance,, 
or Confederation, grant Letters of Maique and Reprisal, com 
Money, emit Bills of Credit, make any Thing but gold and silver 
com a Tender in Payment of Debts, pass any Bill of Attaindei, 
ex post facto Law, or Law impairing the Obligation of Contracts, 
01 grant any Title of Nobility 

No State shall, without the Consent of the Congress, la}' any 
Imposts or Duties on Imports or Exports, except what may be 
absolutely necessary for executing its inspection Laws, and the 
net Produce of all Duties and Imposts, laid by any State on 
Imports or Exports, shall be foi the Use of the Treasury of the 
United States, and all such Law's shall be subject to the Revision 
and Control of the Congress 

No State shall, without the Consent of Congress, lay any 
duty of Tonnage, keep Troops, or Ships of War m time of 
Peace, enter into any Agreement or Compact with another State 
or with a foreign Power, or engage m War, unless actually 
invaded or m such imminent Danger as will not admit of delay. 

ARTICLE II 

Section 1 —The executive Power shall be vested in a Presi 
dent of the United States of America He shall hold his Office 
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-during the Teim of four Years, and, together with the Vice- 
President chosen for the same Term, be elected as follows 

Each State shall appoint, m such Manner as the Legislature 
thereof may dnect, a Number of Electors, equal to the whole 
Number of Senators and Representatives to which the State may 
be entitled m the Congress, but no Senator or Representative, 
or Person holding an Office of Trust or Profit under the United 
States, shall be appointed an Elector 

The Electors shall meet m their respective States and vote 
b tr Ballot foi two persons, of whom one at least shall not be an 
Inhabitant of the same State with themselves And they shall 
make a List of all the Persons voted for, and of the Number of 
Votes for each, which List they shall sign and certify, and trans¬ 
mit sealed to the Seat of the Government of the United States, 
duected to the President of the Senate The President of the 
Senate shall, m the Presence of the Senate and House of Repre¬ 
sentatives, open all the Certificates, and the Votes shall then be 
counted The person having the greatest Number of Votes 
shall be the President, if such Number be a Majorit\ r of the 
whole Number of Electors appointed, and if there be more than 
one who have such Majority, and have an equal Number of 
Votes, then the House of Representatives shall immediately chuse 
by Ballot one of them for President, and if no Person have a 
Majority, then from the five highest on the List the said House 
shall m like Manner chuse the President But m chusmg the 
President, the Votes shall be taken by States, the Repi esentation 
v from each State having one Vote, A quorum for this Purpose 
•shall consist of a Member or Members from two thu ds of the 
States, and a Majority of all the States shall be necessary to a 
Choice In every Case, after the Choice of the President, the 
Person Laving the greatest Number of Votes of the Electors 
■shall be the Vice-President But if there should remain two or 
more who have equal Votes, the Senate shall chuse from them 
by Ballot the Vice President 

The Congress may determine the Time of chusmg the; 
Electors and the Day on which they shall give their Votes, 
which Day shall be the same throughout the United States 

No person except a natural born Citizen, or a Citizen of the 
United States at the time of the Adoption of this Constitution, 
shall be eligible to the Office of President, neither shall any Pei son 
be eligible to that Office who shall not have attained to the Age 
of thirty-five Years, and been fourteen Years a Resident within 
the United States 

In case of the removal of the President from Office, or of 
his Death, Resignation, or Inability to discharge the Powers and 
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Duties of the said Office, the same shall de\olve on the Vice 
President, and the Congress may by Law provide foi the Case 
of Remoial, Death, Resignation, or Inability, both of the 
President and Vice President, declaring what Officei shall then 
act as President, and such Officer shall act accordingl } 7 until the 
Disability be iemo\ed or a President shall be elected 

The Picsident shall, at stated Times, receive foi his Seivices 
a Compensation, which shall neither be increased noi diminished 
during the Period for which he shall have been elected, and he 
shall not receive within that Period any othei Emolument fioin 
the United States or any of them 

Refore lie enters on the Execution of his Office he shall take 
*the following Oath or Affirmation—“I do solemnly swear (01 
-affiim) that I will faithfully execute the Office of President of 
the United Stales, and will to the best of mj Ability pieseue, 
piolect, and defend the Constitution of the United States 

Section 2 •—The President shall be Commander-m-Cluef of 
the Army and Navy of the United States, and of the Militia of 
the several States when called into the actual Seivice of the 
United States, he may require the Opinion, m wilting, of the 
-puncipal Officer m each of the executive Departments, upon any 
subject 1 dating to the Duties of then respective Offices, and he 
shall have pow r er to grant Reprieves and Pardons for Offenses 
-against the United States, except in Cases of Impeachment 

He shall have Power, by and with the Advice and Consent 
of the Senate, to make Tieaties, provided tw 7 o thuds of the Sena¬ 
tor present concur, and he shall nominate, and, by and with tnc 
Adwce and Consent of the Senate, shall appoint Ambassadors, 
other public Ministers and Consuls, Judges of the Supieme 
Court, and all othei Officers of the United States whose Appoint 
unents are not herein otherwise piovided for, and which shall be 
-established by Law 7 , but the Congiess may by Law vest the 
Appointment of such inferior Officers, as they think piopei, in 
the President alone, in the Courts of Law, or m the Heads of 
Departments 

The Picsident shall have Power to fill up all Vacancies that 
may happen during the Recess of the Senate, by granting Com- 
-missions which shall expire at the End of their next Session 

Section 3 —He shall from time to time give to the Congiess 
information of the State of the Union, and recommend to then 
'Consideration such Measures as he shall judge necessary and 
-expedient, he may on extraordinary Occasions, convene both 
■Houses, ni either of them, and in case of Disagreement between 
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them -with Respect to the Time of Adjournment, he may adjourn, 
them to such Time as he shall think pioper, he shall receive 
Ambassadors and other public Mimstets, he shall take Care that 
the Laws be faithfully executed, and shall commission all the 
Officers of the United States 

Section 4 —The Piesident, Vice PiesideiU and all end 
Officers of the United States shall be removed fiom Office on. 
Impeachment fo*, and conviction of,'Treason, Bribeiy, or other 
high Crimes and Misdemeanors 

ARTICLE III 

Section 1 —The judicial pow r ei of the United States shall 
be vested m one Supieme Court, and in such inferior courts as 
the Congiess may from time to time ordain and establish Tne 
judges, both of the Supreme and mferioi Courts, shall hold liter 
Offices dui mg good Behaviour, and shall, at stated Time 1 : ,eccnu 
for their Services a Compensation which shall not be dimmisned 
during then continuance m Office 

Section 2 —The Judicial Power shall extend to all Cases, in 
Law and Equity, arising under this Constitution, the Laws off 
the United States, and Treaties made, or which shall be made, 
undei their Authoritj,—to all Cases affecting Ambassadors, 
other public Ministers, and Consuls,-—to all Cases of admit ally 
and maritime Jurisdiction,—to Controversies to which the 
United States shall be a party,—to Contioversies between two 
or more States,—between a State and citizens of another State, 
—between the Citizens of different states,—between Citizens of 
the same State claiming Lands undei Grants of different States, 
and between a State, or the Citizens thereof, and foreign States, 
Citizens, or Subjects 

In all Cases affecting Ambassadors, other public Ministers 
and Consuls, and those m which a State shall be a Party the 
Supreme Court shall have original Jurisdiction In all the other 
Cases before mentioned the Supreme Court shall have appellate 
Jui isdiction, both as to Law and Fact, with such Exceptions and 
under such Regulations as the Congress shall make 

The trial of all Crimes, except in Cases of Impeachment, 
shall be by Jury, and such Trial shall be held m the State where 
the said Crimes shall have been committed, but when not com¬ 
mitted within any State, the Trial shall be at such Place or 
Places as the Congress may by Law have directed 

Section 3 —Treason against the United States shall consist 
only m levying war against them or m adhering to their Enemie* 
giving them Aid and Comfort No person shall be convicted of 
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Treason unless on the Testimony of two Witnesses to the same 
overt Act, or on Confession m open Court. 

(2) The Congress shall have power to declare the Punish¬ 
ment of Treason, but no Attainder of Treason shall work Corrup¬ 
tion of Blood or Forfeiture except during the Life of the Pei son 
attamded 


ARTICLE IV 

Section 1 —Full faith and Ciedit shall be given in each State 
to the public Acts, Recoids, and judicial Proceedings of eveiy 
other State And the Congress may by general Laws prescribe 
the Manner m which such Acts, Records, and Proceedings snail 
be proved, and the Effect thereof 

Section 2 —The Citizens of each State shall be entitled to 
all Privileges and Immunities of Citizens m the several States 

A Person charged in any State with Tieason, Felony or 
other Crime, who shall flee from Justice, and be found m anothei 
State, shall, on demand of the executive Authority of the State 
from vduch he fled, be delivered up, to be removed to the State 
having Jurisdiction of the Crime 

No Pet son held to Service or Labour in one State, under the 
I avvs thereof, escaping into another, shall m consequence ot 
any Law or Regulation therein, be discharged from such Seivice 
or Labour, but shall be delivered up on Claim to the Party to 
whom such Service or Labour may be due 

Section 3 —New States may be admitted by the Congress 
into this Union; but no new State shall be formed or erected 
within the Jurisdiction of any other State, nor any State be 
foimed by the Junction of two or more States or parts of States, 
without the consent of the Legislatures of the States concerned 
as well as of the Congress 

The Congress shall have Power to dispose of and make all 
needful Rules and Regulations respecting the Territory or other 
Propeity belonging to the United States, and nothing m this 
Constitution shall be so constructed as to Prejudice any claims 
of the United States or of any particular State 

Section 4 —The United States shall guarantee to every State 
in this Union a Republican Form of Government, and shall pro¬ 
tect each of them against Invasion, and on Application of the 
Legislature or of the Executive (when the Legislature cannot be 
conweted), against domestic Violence. 



The Legal Pillars of Democracy 
ARTICLE V 

Ihe Congiess' whenct er two thirds of both Houses shall 
-deem it necessary, shall propose Amendments to this Constitu¬ 
tion, or, on the Application of the Legislatures of two thirds of 
the set eial States, shall call a Convention for proposing Amend¬ 
ments, which, m edhei Case, shall be valid to all Intents and 
Purposes as part of this Constitution, when latified by the Legis¬ 
latures of tluee fourths of the several States, or by Conventions 
m tnrec tourths thereof, as the one or the other Mode of Ratifi¬ 
cation may he proposed by the Congress, Provided that no 
Amendment which may be made prior to Year One thousand 
•eight hundred and eight shall in any Manner affect the first and 
fouOh Clauses m the Ninth Section of the first Aiticle, and that 
no State, without its Consent shall be deprived of its equal 
Suffrage m the Senate 


ARTICLE VI 

All Debts conti acted and Engagements entered into, before 
the Adoption of this Constitution, shall be as valid against the 
United States under this Constitution as under the Confedera¬ 
tion 

This Constitution, and the Laws of the United States wduch 
shall be made in Pursuance thereof, and all Treaties made, 01 
which shall be made, under the Authority of the United States, 
shall be the Supreme Law of the Land, and the Judges m e»ery 
Stdle ‘-hall be bound thereby, any Thing in the Constitution 01 
Laws of an}- State to the Contrary notwithstanding 

The Senators and Representatives before mentioned, and the 
Members of the several State Legislatures, and all executive and 
judicial officers both of the United States and of the se\ era! States, 
shall be bound by Oath or Affirmation to support this Constitu¬ 
tion, but no religious Test shall e\er be required as a Qualifica¬ 
tion to any Office or public Trust under the United States 

ARTICLE VII 

^Thc Ratification of the Conventions of nine States shall be 
sufficient for the Establishment of this Constitution between the 
States so r?tif}mg the Same 

Articles m Addition to, And Amendment of, The Constitu¬ 
tion of the United States of America, Proposed Bv Congress And 
Ratifie 1 P\ The S c cral States, Pursuant To The’Fifth Art de of 
Tue Original Constitution 
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AMENDMENT I 

Congress shall make no law respecting an establishment of 
ichgion, or prohibiting the free exercise thereof, or abridging the 
freedom of speech or of the press, or the right of the people peace¬ 
ably to assemble, and to petition the Government for a lediess of 
grie\ ances 


AMENDMENT II 

A well-regulated Militia being necessary to the security of 
a free State, the right of the people to keep and bear Arms shall 
not be infringed 


AMENDMENT III 

No Soldier shall, in time of peace, be quartered in any house 
without the consent of the Ownei, nor m time of war, but in a 
manner to be prescribed by law 

AMENDMENT IV 

The right of the people to be secure in their persons, houses, 
papers, and effects, against unreasonable searches and seizuies, 
shall not be "violated and no wai rants shall issue but upon pro¬ 
bable cause, supported by Oath or affirmation, and particularly 
describing the place to be searched, and the persons or things to 
be seized 


AMENDMENT V 

No person shall be held to answer for a capital, or otherwise 
infamous ciime, unless on a presentment or indictment of a Grand 
Jury, except m cases arising in the land 01 naval forces, or m the 
Militia, when m actual service in time of War or public danger; 
nor shall any person be subject for the same offence to be twice 
put m jeopardy of life 01 limb, nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of 
life, liberty or property, without due process of law, nor shall 
pi iv ate property be taken for public use without just compensa¬ 
tion 


AMENDMENT VI 

In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and public trial, by an impartial j'ury of the State 
and district wherein the crime shall have been committed, wlncn 
district shall have been previously ascertained by law, and to Le 
informed of the nature and cause of the accusation, to be con- 
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fronted with the witnesses against him, to have compulsory pro¬ 
cess for obtaining witnesses m his favour, and to have the Assist¬ 
ance of Counsel for his defense 

AMENDMENT VII 

In suits at common law, where the value m controversy shall 
exceed twenty dollars, the right of trial by jury shall be presetved, 
and no fact tried by a jury shall be otherwise re-exammed m any 
Court of the United States, than according to the rules of the 
common law 


AMENDMENT VIII 

Excessive bail shall not be requited, nor excessive fines im¬ 
posed nor cruel and unusual punishments inflicted 

AMENDMENT IX 

The enumeration m the Constitution of certain rights shall 
not be constined to deny 01 dispaiage others retained by the 
people 

AMENDMENT X 

The pow r ers not delegated to the United States by the Consti¬ 
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people 

AMENDMENT XI (1795) 

The Judicial power of the United States shall not be cons¬ 
trued to extend to any suit m law or equity, commenced 01 piose- 
cuted against one of the United States by Citizens of another 
State, or by Citizens or Subjects of any Foreign State. 

AMENDMENT XII (1804) 

1 The Electors shall meet m their respective States and 
\ote by ballot -for President and Vice-Pi esident, one of whom, at 
least, shall not be an inhabitant of the same State with them- 
schcs, they shall name in their ballots the person voted for 
f Pi evident, and m distinct ballots the person voted for as Vice- 
President, and they shall make distinct lists of all persons voted 
for as President and of all persons voted for as Vice-President, 
and oi the number of \otes for each, winch lists they’- shall sign 
and certny , and transmit sealed t6 the seat of the Government of 
the United States directed to the President of the Senate,—The 
1 resident of the Senate shall, m the presence of the Senate and 
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House of Representatu es,open all the ceitificates and the votes 
snail then be counted,—Ihe peison having the greatest numbei 
of votes for Piesident shall be the Piesident, if such number be 
a majority of the whole number of Electors appointed, and if no 
person have such majority, then fiom the persons having the 
highest numbers not exceeding thiee on the list of those voted 
fox as President, the House of Representatives shall choose im¬ 
mediately, by ballot, the Piesident But in choosing the Piesi- 
den the votes shall be taken by States, the lepresentation fiom 
each State having one vote, a quoium for this purpose shall con¬ 
sist of a member or members fiom two-thuds of the States, and 
a majority of all the States shall be necessaiy to a choice And 
if the I-Iouse of Representatives shall not choose a President 
whenever the right of choice shall devolve upon them, before the 
•fourth day of Match next following, then the Vice-President shall 
act as President, as m the case of the death 01 other constitu¬ 
tional disability of the President,—The person having the greatest 
-number of votes as Vice-Pi csident shall be the Vice-President, 
if such number be a majonty of the whole number of electors 
appointed, and if no peison have a majority, then from the two 
highest numbers on the list the Senate shall choose the Vice- 
President, a quorum foi the pui pose shall consist of two-thnds 
'Of the whole number of Senators and a majonty of the whole 
numbei shall he necessary to a choice But no person consti¬ 
tutionally ineligible to the Office of Piesident shall be eligible to 
that of Vice-President of the United States 

AMENDMENT XIII (1865) 

Section 1 —-Neither slaVeiy nor involuntary seivitude, except 
as a punishment for crime whereof the paity shall have been 
duly convicted, shall exist within the United States, 01 any place 
subject to their jurisdiction 

Section 2 —Congress shall have power to enfoice this article 
hy appropriate legislation 

AMENDMENT XIV (1868) 

Section 1 —All persons born or naturalized m the United 
States, and subject to the jurisdiction theieof, are citizens of the 
United States and of the State wherein they reside No Slate 
shall make or enforce any law which shall abridge the pnvileges 
or immunities of citizens of the United States, noi shall any State 
deprive any person of life, liberty or propeity, without due pro¬ 
cess of law, nor deny to any person within its jurisdiction the 
equal protection of the laws 
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Section. 2 —llcpjcsentutn es shall lie appoi turned among the 
seveial States according to then uspcctive minibus counting tlic. 
w hole number of pei sous m each State, cm hiding Indians not 
taxed But when the light to vote at an> diction fo. the choice 
of eleetois for Picsulent and Vice -Pi csidcnt 01 the touted Stales, 
Repiesentativcs m Congiess. the executive and judicial officers 
ot a State Oi the mcmbeis ot the legislatuu thueo,, denied 
to any of the male inhabitants of such St'te, being twenty-one. 
veais of age, and cili/cns of the United States oi m any wav 
abndged except for paiticipation in icbellion or other emne, the 
basi^ ot lepiesentation tliciem shall be ieduced m the proportion 
which the number ot such male citi/ens shall hear to the v hole 
niimber of male citizens twenty-one veais of age m such State 

Section 3 —No person shall be a Senatoi ot Rt presen tat i .cr 
m Congiess or elector of Picsulent and Vice-Piesident, or hob* 
am office, civil or militate, under the United States o, uiuU r any 
State, who, having previously taken an oath as a member of 
Cong’ess, or as an officer of the United States, or as a member 
of any State legislatme, or as an executive oi judicial officer of 
any State, to support the Constitution of the United States, shall 
have engaged in insurrection oi rebellion against the shine, or 
given aul oi comfort to the enemies theieof But Congress may, 
by a vote of two-thirds of each house, remove such disability 

Section 4 —The validity^ of the public debt ot the United 
States, authorized by law, including debts tncuried for payment 
of pensions and bounties for services in suppressing lnsuriectiou 
or lebelhon, shall not be questioned But neither the United 
States nor any State shall assume or pay any debt or obligation 
incurred in aid of insurrection or tebellton against the United 
States or any" claim for the loss or emancipation of any slave, 
but all such debts, obligations, and claims shall be held illegal’ 
and void 

Section 5 —The Congiess shall have power to enforce, by; 
appropi late legislation, the piovisions of this article 


AMENDMENT XV (1870) 

Section 1 —This right of citizens of the United States to 
vote shall not be denied or abndged by the United States oi by 
any r State on account of race, color, or previous condition of servi¬ 
tude 


Section 2 —The Congress shall have 
article by appropriate legislation 


povvei to enforce tins 
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AMENDMENT XVI (1913) 

The Congress shall ha\c powci to lay and collect taxes on. 
incomes, fioni whatever soui cc derued, 'without apportionment 
luv-ng the seveial States, and without legald to an> census or 
cm meration 


AMENDMENT XVII (1913) 

T lie Senate of the Umted States shall be composed of two 
Senator* from each State, elected In the people thereof, foi six 
)cars,^ and each Senator shall ha\e one vote The electois m 
each State shall ha\c the qualifications requisite foi electors of the 
most numerous branch of the State legislatures 

\\ lien vacancies happen m the repicsentation of any State in 
the Senate, the executive authoiitj of such State shall issue 
writs of election to fill such vacancies Prowded, That the legis¬ 
lature of any State ma\ empowci the executive thereof to make 
temporary appointments until the people fill the vacancies by 
election as the lcgislatme ma\ direct 

1 his amendment shall not be so construed as to affect the 
election or teim of any Scnatoi chosen before it becomes valid 
as pait ot the Constitution 

AMENDMENT XVIII (1919) 

Section 1 —After one ycai fiom the ratification of this arti¬ 
cle, the manufacture, sale or tiansportation of intoxicating liquors 
withm, the importation thereof into, oi the exportation thereof 
from the United States and all territory subject to the jurisdic¬ 
tion thereof, for beveiage purposes, is hereby prohibited 

Section 2 —The Congress and the several States shall have 
concurrent power to enforce this article by appiopriate legisla¬ 
tion 


Section 3 —This article shall he inopeiative unless it shah 
have been latified as an amendment to the Constitution by the 
legislatures of the seveial States, as piovidcd m the Constitution, 
withm seven years from the date of the submission hereof to 
the States by the Congiess 

AMENDMENT XIX (1920) 

The right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any State om 
account of sex 
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Congiess shall have power to enforce this article by appro¬ 
priate legislation 


AMENDMENT XX (1933) 

Section 1 —The terms of the President and Vice-President 
shall end at noon on the 20th day of January, and the terms of 
Senators and Representatives at noon on the 3rd day of Janua^i', 
of the \ ears m which such terms would have ended if this article 
had not been ratified, and the terms of their successors shall then 
begin 

Section 2 —The Congress shall assemble at least once m 
everj vear, and such meeting shall begin at noon on the 3rd 
day of January, unless thej r shall by law appoint a different dav* 

Section 3 —If, at the time fixed for the beginning of the 
term ot the President the President-elect shall have died, the 
Vice-President-elect shall become Piesident If a President 
shall not ha\e been chosen before the time fixed for the beginning 
of his term or if the President-elect shall have failed to 
qualify, then the Vice-President-elect shall act as Presi¬ 
dent until a President shall have qualified, and the Congress 
mav by law provide for the case wherein neither a President¬ 
elect nor a Vice-President-elect shall have qualified, declaring 
v, ho shall then act as President, or the manner m which one who 
is to act shall be selected, and such person shall act accordingly 
until a President or Vice-President shall have qualified 

Section 4 —The Congress may by law provide for the case 
of the death of any of the persons from w 7 hom the House of 
Representatives may choose a President whenever the right of 
choice shall have devolved upon them, and for the case of death 
of any of the persons from whom the Senate may choose a Vice- 
President whenever the right of choice shall have devolved upon 
them 

Section 5 —Sections 1 and 2 shall take effect on the 15th 
dav of October, following the ratification of this article 

Section 6 Tins article shall be inoperative unless it shall 
have been ratified as an amendment to the Constitution by the 
legislatures of three-fourths of the several States within seven 
vcars from the date of its submission 

AMENDMENT XXI (1933). 

Section 1 —The eighteenth article of amendment to the Con- 
-4'tution or the United States is hereby repealed 
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Section 2.-—The transput tation or importation mto any State, 
timtojj, or possession ot the United States foi delivery or use 
tneri'ii 05 intoxicating lujuois, >n violation of the Ians thereof, 
5? nculn prohibited 

Section 3 —lh>s -"‘tide shall be inoperative unless it shall 
hau In cn latificd as an amendment to the Constitution b> cou- 
*♦ cntionv in ill--' several States, as provided m the Constitution, 
' .thin sttcn veais fioin tl ( e date of the submission hereof to the 
States In the Congress 

AMENDMENT XXII (1951) 

Section 1 —No person shall be elected to the office of the 
Pn-nknt moic than twice, and no person who has held the office 
of PrtM<-b'!ii, oi acted as President, for more than two j r ears of 
a tea i to v Inch some othci peison was elected President shall 
be ck'Cted to the office of the President more than once But 
thn Article ‘-hall not applv to am person holding the office of 
President when this Article was pioposed by the Congress, and 
‘-hall rot prevent any person who mav be boldmg the office of 
Prc xlont, or acfincr as President during the term within which 
tins Article becomes operative from holding the office of Presi¬ 
dent or acting as President during the remainder of such term 

Section 2 —This ailicle shall be inoperative unless it shall 
have been latffied as an amendment to the Constitution by the 
legislatures of tlnce-fourths of the several States within seven 
vears from the date of its submission to the States by the Con¬ 
gress 
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UNIVERSAL DECLARATION OF HUMAN RIGHTS. 

Preamble 

Whereas lecogmtion of the inherent dignity and of the 
equal and inalienable'rights of all members of the human family 
is the foundation of fieedom, justice and peace in the world, 

Whereas disregaid and contempt for human rights have re¬ 
sulted in barbarous acts which have outraged the conscience of 
mankind, and the advent of a uorld m which human beings shall 
enjoy fieedom of speech and belief and freedom from fear and 
want has been proclaimed as the highest aspiration of the com¬ 
mon people. 

Whereas it is essential, if man is not to be compelled to 
have recourse, as a last resoit, to rebellion against tyranny and’ 
oppiession, that human rights should be protected by the rule of 
law, 

Wheieas it is essential to promote the development of friendly 
relations between nations, 

Wheieas the peoples of the United Nations have m the 
Charter reaffirmed their faith m fundamental human rights, in 
the dignity and worth of the human person and in the equal 
rights of men and women and have determined to promote social 
progress and better standards of life m larger freedom, 

Whereas Member States have pledged themselves to achieve, 
m co-operation with the United Nations, the promotion of univer¬ 
sal respect for and observance of human rights and fundamental 
freedoms. 

Whereas a common understanding of these rights and free¬ 
doms is of the greatest importance for the full leahzation of this 
pledge, 

Now, therefore, 

THE GENERAL ASSEMBLY PROCLAIMS 

THIS UNIVERSAL DECLARATION OF HUMAN' 
RIGHTS as a common standard of achievement for all peoples 
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and all nations, to the end that evei 3 r individual and eveiy organ 
.of society, keeping this Declaration constantly in mmd, shall 
str,\e b\ teaching and education to promote respect for these 
rights and fiecdoms and by progiessive measures, national and 
international, to secure their universal and effective recognition 
and observance, both among the peoples of Member States them- 
sehes and among the peoples of territories under their juns- 
diction 


ARTICLE I 

All human beings are bom free and equal in dignity and 
rights Thev are endowed with reason and conscience and should 
act towards one another m a spirit of brotherhood 

ARTICLE II 

tMcivone is entitled to all the rights and fieedoms set forth 
in thi^ Declaration, without distinction of any kind, such as race, 
colon 1 , stx, language, religion, political or other opinion, national 
or socal origin, property, birth or other status 

Furthermore, no distinction shall be made on the basis of 
the political, jurisdictional or international status of the counhy 
or terntory to which a person belongs, whether it be independent, 
trust, non-self-governmg or under any other limitation of 
sovereignty 


ARTICLE III 

Everyone has the right to life, liberty and security of person 

ARTICLE IV 

No one shall be held in slavery or servitude, slavery and the 
sla\e trade shall be prohibited in all their forms 

ARTICLE V 

No one shall be subjected to torture 01 to cruel, inhuman or 
•degrading treatment or punishment 

ARTICLE VI 

Everyone has the right to recognition everywhere as a person 
before the law 


ARTICLE VII 

All are equal befoie the law and are entitled without any 
discrimination to equal protection of the law All are entitled to 
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equal pi otection against any discrimination m violation of this 
Declaiation and against any incitement to such disci imination 

ARTICLE VIII 

Everyone has the right to an effective remedy by the compe¬ 
tent national tnbunals for acts \iolatmg the fundamental rights 
gi anted him by the constitution or by law 

ARTICLE IX 

No one shall be subjected to arbitral y airest, detention or 

exile 


ARTICLE X 

Everyone is entitled in full equality to a fair and public hear¬ 
ing by an independent and impartial tribunal, in the determina¬ 
tion of his lights and obligations and of any cummal charge 
against him 


ARTICLE XI 

(1) Everyone charged with a penal offence has the right 
to be piesumed innocent until pioved guilty according to law in 
a public trial at which he has had all the guarantees necessary 
for his defence 

(2) No one shall be held guilty of any penal offence on ac¬ 
count of any act or omission which did not constitute a penal 
offence, undei national or international law, at the time when it 
was committed Nor shall a heavier penalty be imposed than 
the one that was applicable at the time the penal offence was 
committed 


ARTICLE XII. 

No one shall be subjected to arbitrary interference with his 
privacy, family, home or correspondence, nor to attacks upon lus 
honour and reputation Everyone has the right to the protec¬ 
tion of the law against such interference or attacks 

' ARTICLE XIII 

-1) Everyone has the right to freedom of movement and 
residence within the borders of each state 

(2) Everyone has the right to leave any country, including 
lus own, and to return to his country. 
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ARTICLE XIV 

(1) Everyone has the light to seek and to enjoy m other 
countnes asylum from persecution 

(2) This right may not be invoked in the case of piosecu- 
tions genuinely arising from non-political crimes or fiom acts 
contraiy to the pui poses and principles of the United Nations 

ARTICLE XV 

(1) Everyone has the right to a nationality 

(2) No one shall be aibitrarily deprived of his nationality 
nor denied the* right to change his nationality 

ARTICLE XVI 

(1) Men and women of full age, without any ^limitation due 
to race, nationality or religion, have the right to marry and ta 
found a famil}'- They aie entitled to equal rights as to mamage, 
during marriage and at its dissolution 

(2) Mairiage shall be entered into only with the fiee and ' 
full consent of the intending spouses 

(3) The family is the natural and fundamental group unit 
of society and is entitled to piotection by society and the State 

> ARTICLE XVII 

(1) Everyone has the right to own property alone as well 
as m association with others 

(2) No one shall be arbitrarily deprived of Ins property 

ARTICLE XVIII 

Everyone has the right to freedom of thought, conscience 
and religion, this right includes fieedom to change Ins religion 
oi belief, and freedom, either alone or in community with others 
and in public or private, to manifest his religion or belief »ir 
teaching, practice, worship and observance. 

ARTICLE XIX 

Everimne has the right to freedom of opinion and expres¬ 
sion, this right includes freedom to hold opinions without inter¬ 
ference aiid to seek, receive and impait information and ideas 
through any media and regardless of frontiers 
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ARTICLE XX 

v l) Everyone has the right to freedom of peaceful assem 
Lly and association 

(2) No one may be compelled to belong to an association 
ARTICLE XXI 

(1) Eieryone has the right to take part in the Government 
of his country, directly or through freely chosen representatives 

(2) Eieryone has the right of equal access to public 
•service m his country 

(3) The will of the People shall be the basis of the autho¬ 
rity of Government, this will shall be expressed m periodic and 
•genuine elections which shall be by universal and equal suff¬ 
rage and shall be held by secret vote or by equivalent free voting 
piocedures 


ARTICLE XXII 

Everyone, as a member of society, has the right to social 
security and is entitled to realization, through national effort and 
international co-operation and m accordance with the organiza¬ 
tion and resources of each State, of the economic, social and 
cultural rights indispensable for his dignity and the free develop¬ 
ment of his personality 

ARTICLE XXIII 

(1) Everyone has the right to work, to fiee choice of 
employment, to just and favourable conditions of woik and to 
protection against unemployment 

(2) Everyone, without any discrimination, has the right to 
equal pay for equal work 

(3) Everyone who works has the right to just and favour¬ 
able remuneration ensuring for himself and his family an existence 
worthy of human dignity, and supplemented, if necessary, by 
other means of social protection 

f4) E\eryone has the right to form and to join trade 
unions for the protection of his interests 

ARTICLE XXIV 

Everyone has the right to rest and leisure including reason¬ 
able Imitation of vo-kmg hours and periodic holidays with pay. 
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ARTICLE XXV 

(1) Everyone has the right to a standaid of living adequate 
for the health and well-being of himself and of his family, includ¬ 
ing food, clothing, housing and medical care and necessary social 
services, and the right to security m the event of unemployment, 
sickness, disability, widowhood, old age or othei lack of liveli¬ 
hood in circumstances beyond his control 

(2) Motherhood and childhood aie entitled to special care 
and assistance All children, whether bom in or out of wed¬ 
lock, .shall enjoy the same social protection 

ARTICLE XXVI 

(1) Everyone has the right to education Education shall 
be free, at least in the elementary and fundamental stages 
Elementary education shall be compulsory Technical and pro¬ 
fessional education shall be made generally available and higher 
education shall be equally accessible to all on the basis of merit 

(2) Education shall be directed to thq full development of 
the human personality and to the strengthening of respect for 
human lights and fundamental fieedoms It shall promote 
understanding, tolerance and friendship among all nations, racial 
or religious gioups, and shall further the activities of the United 
Nations for the maintenance of peace 

(3) Parents have a prior right to choose the kind of educa¬ 
tion that shall be given to their children 

ARTICLE XXVII 

(1) Everyone lias the right freely to participate in the 
cultural life of the community, to enjoy the arts and to share in 
scientific advancement and its benefits 

(2) Everyone has the right to the protection of the moial 
and material interests resulting from any scientific, literary or 
artistic production of which he is the author 

ARTICLE XXVIII 

Eveiyone is entitled to a social and international order m 
which the rights and freedoms set forth in this Declaration can 
be fully realized 


ARTICLE XXIX 

(1) Everyone has duties to the community in which alone 
the free and full development of his personality is possible 
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(2) In the exercise of his rights and freedoms, everyone 
shall be subject only to such limitations as are determined by 
law solely for the purpose of securing due recognition and respect 
for the rights and fieedoms of others and of meeting the just 
requirements of morality, public order and the general welfare in 
a democratic society 

(3) These rights and fieedoms may in no case be exer¬ 
cised contrary to the puiposes and principles oi the United 
Nations. 


ARTICLE XXX 

Nothing in this Declaration may be interpreted as implying 
for any State, group or person any right to engage m any activitj' 1 
o’* to perform any act aimed at the destruction of an 3 r of the 
lights and freedoms set forth herein 
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( 3 1 )—246, (31 A)—257, (32)—260; (33) & (34)—280; 

( 35 )—281. 


Articles, correlation of— 

(14) and (310)—183, 

(19) and (31)—248, 

(31) (1) and (31) (2)—249. 

Assembly, freedom of, 125 
Assistance of counsel, 285 
Association, freedom of, 135 
Autrefois convict, 229 


B 

Ban on circulation of paper, 123. 

Bill of rights, 4, 93 

American case-law on, 283. 
Jefferson on value of, 94. 

Bonham’s case, 47 
Burden of proof, 181 
Business, right to close down, 219 
Bye-laws, 210 
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6 ap.tation fees, 200 
Certiorari, 266. 

when to be issued, 267. 

Citizen, who is, 205 
Civil Rights Act, IS 
Civil Rights Cases, 19 
Classic case, 29 
Classification, 183 

permissible, scope of, 186. 
on basis of sex, 1S4 
status, 184 
religion, 184 

Clear and present danger test, 113 
Coke, Sir Edward, 1 

unfullfilled ambition of, 47 
Colourable legislation, 154 
Colleges, admission to, 200, 246 
Communal electorates, 200 
Communal G O , 245 
Companies, difference in standing, 1S5 
Compensation, meaning of, 153 
Concrete rights of property, 147 
Constitutionality, presumption of, 177 
time to determine, 179 
Constitutional Amendments—See Appendix 
Correlation between Arts (14) and (310)—183, 
(19) and (31)—248, (31) (1) and 31 (2)—249 
CuHural rights, 162 


D 


Declaratory Principles, 96 
Deprivation, 249 
Discharge of accused, 230 
Discrimination, 183 

by procedure, 182; offending against Art (14), 183, in favoui 
of women, 200, on giound of residence, 200, place of birth, 
200 , place of practising vocation, 202, test of, 186 
Disqualifying persons, 203 
Double jeopardy, 229 
Dred Scott Case, 55 
Due Process Clause, 26 

Does Indian Constitution contain, 81 
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Due Process of Law, 79 

Bill of rights read into, 26 

history of, 58, procedural, 58, 61, 62; 

restraint on legislative power 60, vicissitudes of, 58 

E 


Educational rights, 162 
Elections, 265 

reservation of seats m, 185 
Eminent domain, 288 
Equality before law, 43, 183 
struggle for, 18 

Equal protection of Laws, 38, 183 
Error apparent on the face of the record, 267 
Evolution of 14th Amendment, 16 
Executive officer, subjective attitude of, 215 
Executive action, 250 

mlieient power, 5, order, 253, rule of law as a restraint on, 1 
Extemment order, 211. 


F 


Fee distinguished from tax, 243 
Fiat Justitia ruat coelum, 88 
Fifth Amendment, 59, 66, 76 
Fifteenth Amendment, 13 
Fourteenth Amendment, 16, 67 
Equality of law under, 38 
Interpretation of, 72 
Freedom of Assembly, 125, 210 
Freedom of Movement, 125, 211 
Freedom of Occupation, 156, 219 
Freedom of the Press, 208 
Freedom of Religion, 241 
Freedom of Speech, 113 

Freedom from compulsory self—incrimination, 286, 287 
Fundamental Rights 

against whom available, 175 

conflict between, 207 

characteristics of, 99 

distinguished from ordinary rights, 99 

effect of, on pending pioceedmgs, 179 J 

none m England, 89 

not restraints on private party, 106, 
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on continent, 95. 
scope of, 111 

whether may be waned, 179 
whether retrospective, 178 


G 


General Public, 206 
Government 

motives of, 187, writ against, 275 
Government servant 

restriction of freedom of association, 210, 
freedom of speech, 208 
Grandfather laws, 28 
Granger case, 68. 


H 


Habeas Corpus 

jurisdiction to issue, 279, purpose of, 278; who can apply, 278; 
279, 280 

Histoncal background 

of judicial review, 49pof rule of law, 1 

I 


Illegal assessment order, 270. 

Impartial jury, 285 
Infructuous writs, 265 
Inherent power 

whether Executive in India has, 8. 
whether TJ S President has, 5 
Intoxicants 

prohibiting commendation of, 207. 

J 

Jackson, J , on inherent power of Executive, 7. 
James, King, 2 
Jefferson, President, 49 
on Bill of rights, 94 
Jennings, Sir Ivor 

on rule of law, 11 

Journalists, whether can claim special privileges f 207, 
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Judicial acts, 268 
Judicial Review, 49, 64. 

of order of preventive detention, 130 

Jurisdiction 

submission to, 264, 270, territorial limits of writ, 263, want cf, 
in tribunal, 267 
Juristic persons, 181 
Jury service, 36 
Justice, demand for, 274. 


L 


Language Test, 201 
Law in Art (13), 176. 

Legal advice m criminal proceedings, 288. 
Legal practitioner 

right to consult, 238 
Legislative proceedings, 187. 

Levi Lincoln, 50 
Liberty, meaning of, 26 
personal, 131 

protection of, in England, 89 
License to carry on business, 222 
Local authorities, 175 
Locus standi, 180, 200. 

Louisiana Purchase, 55 


M 


Macaulay, 179 

Magistrate, duty of, when accused is not represented, 238 
Magna Charta, 4, 58 
Mandamus, writ of, 262 

distinguished from certioiari, 273, from prohibition, 273 , 
Marshall, C J , 49, 50 
Medium of instruction, 246 
Monopoly, 160 - - - 


N 


Napoleon Bonaparte, 55 
Natural justice, violation of, 270 J 
Negro, protection of, 27 
Nehru,' Pandit, 173 
Notifications, 253 
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Occupational freedom, 156, 219 
Express prohibition of, 157 
impairment by monopoly, 160, 219. 
implied prohibition of, 158 
Office of Public nature, 277. 


P 

Passport, refusal to issue, 211 

Pending proceedings, 179 

Personal liberty, 131, see liberty 

Petition of right, 3 

Political functions, 181 

Poll Tax, 28 

Polygamy, 200 

Pre-censorship, 121 

Pre emption, law of, 214, 215 

Prerogative writs, principles applicable to, 268 

President of U S 

whether has inherent power, 5. 

Preventive detention, 129, 211, 235 

Pnvate parties, whether restrained by fundamental rights, 106, 261 
Procedural due process, 283 
Procedure, discrimination caused by, 182 
Procedure established by law, 234 
Progressive laws, 181 
Prohibition, wnt of, 270 
Property, fundamental right to, 138, 251 
meaning of 139, 212 
Prosecution, 229 
Public purpose, 215, 252 
whether justiciable, 249 
Public servants, 200 

language test for, 201 
Public trial, 285 

Publishers, right to have book prescribed as text-book, 220 

Q 

Quasi judicial authorities, 269 
Question of title m wnt petition, 274 
Quo Warranto 

conditions for issuing, 276, locus standi, 277, nature Df, 275, 
who -can apply for, 277 ’ 
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Reasonableness of testnctions, 206, 213, 222, 223. 

test of, 207 

Religion, 2*12 

as basis for classification, 181, ficecloin of, 241. 

Religious Procession, 243 
Rent control legislation, 214 
Retrial, 229 

Retrospective operation, 178 
Rule of law 

American concept of, 12; Dicey’s statement of, 4, Instoncal 
background of, 1, Jennings’ view, 11, oiigin of," 1 
Rustication of student, 208, 246 


S 


Searches, 285 
Segregation laws, 30, 35. 
Self-incnmmation, 2S6 
Severability, doctrine of, 178 
Sex, as basis of classification, 184 
Shah, K T , 98 
Slaughter-house cases, 21, 67 
Special Courts, 182 
Speech, freedom of, 113 

clear and present danger test, 113 
cleai and probable danger test, 120 
pre-censorslup, 121 
Spint of the Contitution, 177 
State-aided institutions, 201 
State debts, priority of, 186 
State primary law, 28 
State, whether a person, 181 
Statutory duty, 276 
Steel seizure case, 6. 


T 


Taft, C J , 5 

Taking, 1 4 1 

Taney, C J , 54 

Tax, distinguished from fee, 243 

Taxing laws, 177 
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Thirteenth Amendment, 13 
Testimonial compulsion, 231 

Transport business, 222 . 

Tribunal 

becoming functus officio, 265 
outside jurisdiction of State, 264. 

Truman, President, 6 


tr 


U nconstitutionality 

burden of proof, 181; effect of declaring statute’s, 179, 187. 

Universal declaration of human rights, 95 

compared with Constitution of Bharat, Pait III, 95 

University, 182, 270 
Unreasonable searches, 285 


V 


Violation of natural justice, 270 
Voluntary acts, 270 


W 


Wilson, President, 5 
Writ 

against Union Government, 263, 264, 275. 

against tribunal, 264 

alternative remedy, 261, 276 

conduct of petitioner, 264 

<lcl,t> in appljmg for, 264 

di^crclionarj nature of, 268 

lnfructuous, 265. 

not withdrawing, whether punishable, 262. 

proper writ not prajed for, effect, 261 

review of decision, 263. 

sucvt^ivc applications for, 263 

statute whether can exclude remedy of, 263 

Umitnrial limits of, 263. 

who can apply for, 263 

Waiver of fundamental rights, 179 
Wire tapping, 2K5 


r* 


',-'1 


the Madras Law Journal Press, Mylapore, Madras 






